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Important notice 

The information in this publication is for general guidance only. It does not constitute legal or other professional advice, and should not be relied on as a statement of the law in any jurisdiction. Because it is intended only as a general guide, it may contain generalisations. You should obtain professional advice if you have any specific concern. 

The ACCC has made every reasonable effort to provide current and accurate information, but it does not make any guarantees regarding the accuracy, currency or completeness of that information. 

Parties who wish to re-publish or otherwise use the information in this publication must check this information for currency and accuracy with the ACCC prior to publication. This should be done prior to each publication edition, as ACCC guidance and relevant transitional legislation frequently change. Such queries should be addressed to the Director Publishing, ACCC, GPO Box 3131, Canberra ACT 2601, or publishing.unit@accc.gov.au.
Request for submissions
The approach of the Australian Competition and Consumer Commission to assessing applications for authorisation has evolved since the last substantial rewrite of the Guide to Authorisation occurred in 2007. These revised draft Authorisation Guidelines reflect the ACCC’s current approach based on its recent experience and relevant determinations of the Australian Competition Tribunal.
The revised Authorisation Guidelines are designed to be a reliable, clear and comprehensive guide for applicants, interested parties, their advisers and the public more broadly to assist their understanding of the authorisation process in the Australian Competition and Consumer Act 2010 and the analytical framework applied by the ACCC in assessing applications. 

Key changes to the revised Authorisation Guidelines from the 2007 Guide to Authorisation and 2011 Addendum include:

· clarification of the ACCC’s approach to identifying the ‘future with and without’ which assists in assessing the likely public benefit and public detriment from conduct for which authorisation is sought following a relevant Tribunal decision
· explanation of the current practice of the ACCC in adopting a market failure framework for assessing public benefits and detriments
· recognition that the ACCC’s power to grant authorisation is discretionary following a relevant Tribunal decision and 
· clarification of the ACCC’s power to impose conditions when it grants authorisation.
The ACCC invites parties to make written submissions in response to these draft Authorisation Guidelines. Written submissions are due by 5.00 pm on 31 May 2013 and should be forwarded to:

General Manager

Co-ordination and Strategy Branch, Mergers and Adjudication Group
Australian Competition and Consumer Commission

GPO Box 3131

Canberra ACT 2601

Email: adjudication@accc.gov.au

Tel: (02) 6243 1274

Fax: (02) 6243 1212

The ACCC will finalise the revised Authorisation Guidelines after taking account of the submissions received.
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Introduction
1. Introduction

1. The purpose of this Guide is to provide information to potential applicants, interested parties and legal, or other, advisers about the authorisation process and the framework the Australian Competition and Consumer Commission (ACCC) uses to assess applications for authorisation to assist them in lodging a valid application and providing submissions in relation to an application received by the ACCC.

2. Parties may wish to obtain legal advice on whether conduct they propose to engage in might breach the Competition and Consumer Act 2010 (the Act) (and therefore whether they should consider applying for authorisation). The ACCC cannot provide legal advice, although it is able to provide general guidance on the issues. Further, the ACCC strongly encourages parties considering making an application for authorisation to discuss with the ACCC the process and a draft application in advance of lodging. This Guide is not intended to be exhaustive on all the issues that may arise during an authorisation process. Parties are encouraged to contact the ACCC if they have any questions.
The authorisation framework

3. Authorisation provides statutory protection
 against legal action under certain of the competition provisions of the Act. Parties that wish to engage in conduct which is at risk of breaching the competition provisions of the Act (except for misuse of market power
 and some mergers
) but nonetheless consider there is an offsetting public benefit can lodge an application for authorisation with the ACCC.

4. Generally, the ACCC can grant authorisation if it is satisfied that the public benefit from the conduct outweighs any public detriment, including any lessening of competition.

5. The ACCC’s assessment of applications for authorisation is conducted according to the framework provided by Act. The authorisation provisions of the Act recognise that in certain circumstances, allowing conduct that might restrict competition in order to enhance efficiency and welfare may be in the public interest. While open and unrestricted competition in markets is generally viewed as the best way to allocate resources and drive efficiency, where there is a market failure or market imperfection broadly construed it may be the case that restrictions on competition could achieve a more efficient outcome. 
6. The authorisation process involves a trade-off between the benefits of addressing the source of market failure and the costs of restricting competition. This trade-off can also be seen as balancing the public benefits from the proposed conduct for which authorisation is sought, against the public detriments arising from that conduct.
The Australian Competition and Consumer Commission

7. The ACCC is an independent statutory authority. The ACCC’s primary responsibility is to enforce the Act to ensure that individuals and businesses comply with the Commonwealth’s competition, fair trading and consumer protection laws. As part of this responsibility the ACCC encourages vigorous competition in the marketplace, regulates markets where competition is ineffective, and educates and informs consumers and business about their rights and responsibilities under the laws it enforces.
The Commission

8. The Commission comprises a chairperson, deputy chairperson/s and other full-time members (usually referred to as Commissioners) appointed by the Governor-General. Decisions to grant, revoke or vary an authorisation are made by the full Commission. An Adjudication Committee, comprising nominated Commissioners, generally considers recommendations to grant, dismiss, revoke or vary an authorisation before it reaches the full Commission.
The Adjudication Branch

9. The Adjudication Branch is the area within the ACCC responsible for managing the authorisation process, assessing applications for authorisation and reviewing authorisations previously granted. The Branch makes recommendations to the Adjudication Committee and Commission.
10. Any inquiries about lodging an application for authorisation or the work of the Adjudication Branch should be directed to:

General Manager

Adjudication Branch

Australian Competition and Consumer Commission

GPO Box 3131

Canberra ACT 2601

Email: adjudication@accc.gov.au
Telephone: 02 6243 1330
Fax: 02 6243 1211

The Australian Competition Tribunal

11. Decisions by the Commission to grant or dismiss an application for authorisation can be reviewed by the Australian Competition Tribunal (the Tribunal). A review by the Tribunal is a rehearing of the matter. The ACCC assists the Tribunal in the rehearing proceedings. 

Authorisation process
2. What authorisation provides
Chapter summary
12. Generally, parties
 apply for authorisation where they believe that there is some risk that conduct they intend to engage in would or may breach the competition provisions of the Act, but they nevertheless consider that they should be able to engage in the conduct because the public benefits of the conduct will outweigh any public detriment.
13. Examples of the types of conduct or arrangements where authorisation has been sought include non-prescribed voluntary industry codes of conduct
, industry levies, certain types of joint ventures or alliances, and collective bargaining.

14. If granted, authorisation provides statutory protection from legal action being taken against a party or parties for engaging in the proposed conduct that is the subject of the authorisation.
Why apply for authorisation?

15. Any party or parties intending to engage in conduct that may be at risk of breaching the competition provisions of the Act, except for misuse of market power
, may apply for authorisation.
16. Applying for authorisation enables applicants to manage the potential risk of legal action under the Act, and in some cases may provide the certainty required by parties to undertake activities of net public benefit that might otherwise not proceed.
17. If parties obtain authorisation from the ACCC, they receive statutory protection from legal action under the Act for that conduct. That is, for the duration of the authorisation, the party or parties to whom authorisation applies will be able to engage in the proposed conduct without risk of the ACCC and third parties taking legal action against them for a contravention of the relevant competition provisions of the Act.
18. In some cases, conduct may breach more than one of the competition provisions. Parties should ensure that they apply for authorisation to cover the scope of the conduct which is likely to give rise to all potential breaches of the Act. This may involve making multiple applications (see paragraph 64).
Conduct that cannot be authorised

19. The ACCC is not able to authorise all types of conduct that may raise competition issues under the Act. In particular, the ACCC cannot authorise:

· misuse of market power,
 or

· proposed acquisitions that are likely to have the effect of substantially lessening competition in a market.

20. While the ACCC cannot authorise conduct that might constitute a misuse of market power, obtaining an authorisation for conduct that may breach certain other provisions of the Act may provide the parties with statutory protection from legal action for misusing market power.
21. Proposed acquisitions that may contravene section 50 of the Act can only be authorised under a specific legislative regime which is administered by the Australian Competition Tribunal rather than the ACCC.

Conduct that can be authorised
22. The ACCC may, if the relevant authorisation test is met (see Chapter 5), authorise the following conduct that would, or may, breach the competition provisions of the Act:

· making contracts, arrangements or understandings containing anti-competitive provisions (including cartel provisions and exclusionary provisions) or giving effect to such provisions

· disclosures of pricing and other information

· secondary boycotts

· exclusive dealing

· resale price maintenance

· dual listed company arrangements that affect competition
.
23. Some conduct is a breach of the Act regardless of its effect on competition (often referred to as a per se breach) (for example, cartel conduct such as price fixing or bid rigging), while other conduct is only a breach of the Act if it substantially lessens competition.
24. The following sections provide short descriptions of the conduct for which authorisation may be sought. For more information see the ACCC’s website www.accc.gov.au/business/anti-competitive-behaviour. However, for more than a general understanding of the competition provisions, parties should consult the Act and/or their legal adviser.

Anti-competitive contracts, arrangements or understandings
25. The Act prohibits businesses from making or giving effect to contracts, arrangements or understandings that contain:

· cartel provisions
—including provisions that have the purpose or effect of fixing, controlling or maintaining the price of goods or services supplied or acquired by competitors

· provisions that have the purpose or would have or be likely to have the effect of substantially lessening competition

· exclusionary provisions
 (sometimes referred to as ‘primary boycotts’ or ‘collective boycotts’) – in a contract, arrangement or understanding between competitors which has the purpose of excluding or limiting dealings with particular suppliers or customers.
26. When parties apply for authorisation to make a contract, arrangement or understanding, other than for the cartel provisions, authorisation (if granted) automatically allows the parties to give effect to that contract, arrangement or understanding.
 However, the ACCC’s power to grant authorisation is limited to future conduct (see paragraphs 42 - 45).
27. Examples of contracts, arrangements or understandings that the ACCC is commonly asked to authorise include:

· non-prescribed voluntary industry codes of conduct
 - for example where provisions of a code impose standards of behaviour on signatories that may reduce competition, require training from specific providers and impose sanctions for Code breaches;
· collective bargaining arrangements – see following box;
· agreements to impose industry levies – for example an agreement among industry participants to impose a levy on the sale of particular goods/services, the proceeds of which may then be used to fund relevant research and development or a product stewardship scheme for the proper disposal of environmentally harmful products;
· alliances between competitors – for example a supply agreement whereby one party agrees to cease supply of a good/service and to instead purchase that good/service from the other party; and
· co-ordination of the logistics chain – for example buyers (eg producers) and sellers (eg terminal operators) cooperate by entering into vertical agreements such as long term contracts, to provide a level of commitment that creates the incentive to undertake long term, specific investment.

Collective bargaining and collective boycotts

The ACCC is often asked to authorise collective bargaining arrangements. Collective bargaining refers to an arrangement under which two or more competitors come together to negotiate terms and conditions (which can include price) with a supplier or a customer.
Under the Act, except in certain limited circumstances, businesses are required to act independently of their competitors when making decisions about pricing and other terms and conditions of business, so collective bargaining conduct may breach the Act.

However, bargaining collectively, rather than on an individual basis, can generate public benefits by improving the efficiency of the bargaining process and negotiated arrangements. These benefits are achieved by lowering the time and costs associated with putting supply arrangements in place (transactions costs), reducing information asymmetries and strengthening bargaining power. 

The ACCC has authorised collective bargaining arrangements across a range of industries including dairy, fruit and vegetable growing, chicken growing, newsagents, hospitals, hoteliers, freelance journalists. All applications for authorisation and ACCC decisions are available on the ACCC website (www.accc.gov.au).

In the context of collective bargaining, a collective boycott occurs when two or more competitors agree not to acquire goods or services from, or not to supply goods or services to, a business with whom the group is negotiating, unless the business accepts the terms and conditions offered by the collective bargaining group.
In certain circumstances, an ability to threaten and/or engage in a collective boycott can be an efficient negotiating tool, and may enable the efficiency benefits of collective bargaining to be realised although there are also many circumstances where a collective boycott is detrimental to efficiency.
In some cases, parties can seek legal protection for collective bargaining arrangements via an alternate process by lodging a collective bargaining notification. 
For more information on collective bargaining see the ACCC guides Streamlined collective bargaining and Guide to collective bargaining notifications, available on the ACCC website (www.accc.gov.au).

Secondary boycotts 

28. Under the Act a secondary boycott involves action by two or more parties acting in concert, which hinders or prevents a third party such as a potential customer or supplier, from dealing, or doing business, with a target. Secondary boycotts are at risk of breaching the Act where the purpose and effect (or likely effect) of the conduct is to cause substantial loss or damage to the target
 or substantially lessen competition in any market the target participates in.
 Similarly, a secondary boycott may arise where two or more parties act in concert to hinder or prevent the movement of goods between Australia and places outside Australia.

29. Certain other conduct may indirectly lead to a secondary boycott. For example where a party enters into an arrangement with an organisation of employees that has the purpose of preventing or hindering that party from supplying goods or services to, or acquiring goods or services from, another party with whom it has an obligation to or has been accustomed to deal with.

30. Some industry codes of conduct may contain secondary boycotts as a mechanism for enforcing obligations on participants in a supply chain. For example trading sanctions may be imposed against code signatories who do not obtain the required training or accreditation.
Exclusive dealing

31. Exclusive dealing occurs when a person trading with another imposes restrictions on the other’s freedom to choose with whom, or in what or where they deal.
32. There are several forms of exclusive dealing. For example, the Act prohibits:
· the supply of goods or services on condition that the purchaser will not acquire goods or services from a competitor of the supplier when this has the purpose or effect of substantially lessening competition

· the supply of goods or services on condition that the purchaser acquires goods or services from a third party—this is often known as ‘third line forcing’.
 Third line forcing conduct is a breach of the Act regardless of its effect on competition.
33. The notification process provides an alternative to authorisation for seeking statutory protection from legal action for exclusive dealing conduct. In the majority of cases, parties seek statutory protection from legal action for exclusive dealing conduct by lodging a notification rather than an application for authorisation because the notification process can be a simpler and quicker process. However, in some cases lodging an application for authorisation for exclusive dealing conduct may be more appropriate. For example an exclusive dealing notification can only be lodged by the party proposing to engage in the conduct and cannot be lodged on behalf of other parties. These restrictions do not apply to applications for authorisation and as such authorisation is suitable where proposed exclusive dealing arrangements apply across a broad range of parties such as requiring all members of an industry association to obtain training from a nominated training provider as a condition of membership.
34. Paragraphs 51 - 53 set out some of the differences between notification and authorisation and further information is available in the ACCC’s Guide to exclusive dealing notifications available on the ACCC’s website www.accc.gov.au. 
Resale price maintenance

35. Resale price maintenance occurs when suppliers (e.g. manufacturers or wholesalers) specify a minimum price below which goods or services may not be resold or advertised for resale. This practice is a breach of the Act regardless of its effect on competition.

Price signalling and information disclosures
36. The Act prohibits the:

· disclosure of prices to competitors in private where doing so is not in the ordinary course of business.
 Such disclosures are a breach of the Act regardless of the effect on competition.
· disclosure of information (in public or private) relating to price, supply and acquisition, capacity or commercial strategy for the purpose of substantially lessen competition.

37. These provisions only apply to goods or services prescribed by regulation and in the first instance only apply to the banking sector.
 
Dual listed company arrangements 

38. A corporation must not make or give effect to a dual listed company arrangement
 that has the purpose or likely effect of substantially lessening competition.

Conduct that would or may breach the Act

39. It is not necessary for an applicant to show that the proposed conduct for which authorisation is sought would constitute a breach or breaches of the provisions of the Act in order to apply for authorisation. Authorisation is available where the conduct the parties intend to engage in might constitute a breach of the relevant provisions of the Act.
40. The ACCC is not required to satisfy itself that the proposed conduct would constitute a breach of the relevant provisions of the Act in order to consider an application. 

41. The ACCC will consider an application for authorisation unless it is clear there is no risk that the conduct for which authorisation is sought will breach the relevant provisions of the Act.
Previous conduct

42. The ACCC’s power to grant authorisation is limited to future conduct. The Act does not allow the ACCC to retrospectively authorise conduct that has already occurred.
 However, in certain circumstances parties may effectively obtain protection in relation to making a contract, arrangement or understanding that contains provisions which might otherwise breach the Act, if they apply for authorisation to give effect to such provisions within a specific time period after the contract is made, and certain conditions are met.

43. It is however possible to seek authorisation to give effect to provisions within an existing arrangement. Nevertheless, even if granted, such authorisation is limited to giving effect to future conduct and it would not protect the parties from legal action by the ACCC or third parties for making the arrangement, or giving effect to the relevant provision(s) during the period prior to the date of commencement of the authorisation.
44. Accordingly, the ACCC strongly encourages parties to seek authorisation prior to entering into a contract, arrangement, or understanding, or engaging in conduct that may breach the relevant provisions of the Act.
45. In this regard, situations may arise where parties seek authorisation in relation to draft arrangements or proposed conduct, the terms of which have not yet been finalised. The ACCC will consider applications where it considers that it has sufficient information about the relevant provisions and circumstances to enable it to exercise its powers to grant authorisation.

Who is protected by authorisation?
46. If granted, authorisation provides statutory protection for the party or parties to the proposed conduct who apply for authorisation, or on whose behalf an application has been made.

47. In some situations, authorisation can be extended to other existing or proposed parties, or future parties to the conduct.
48. For example, where authorisation is sought for a contract, arrangement or understanding containing a provision(s) that might substantially lessen competition, constitute an exclusionary provision or a cartel provision, authorisation may be granted in terms that extend authorisation to:

· persons named or referred to in the application for authorisation as being a party or proposed party to the contract, arrangement or understanding.

· persons who become a party to the contract, arrangement or understanding in the future.

49. Prior to lodging an application for authorisation, parties should consider:

· who should be covered by the authorisation
· whether the Act would permit such coverage, and
· the information to be included in their application to extend authorisation to those parties. 
50. While the ACCC cannot provide legal advice on specific matters, it may be able to provide general guidance to assist parties on such issues.

Difference between authorisation and notification

51. As an alternative to authorisation, the Act allows parties to obtain statutory protection from legal action under the notification regime in relation to:

· exclusive dealing

· certain collective bargaining arrangements, and

· the private disclosure to competitors of price information.
52. One way in which the notification regime differs from the authorisation regime is that the statutory protection provided by a notification comes into force automatically (either immediately or after 14 days). For exclusive dealing conduct other than third line forcing, the statutory protection commences on the date the notification is validly lodged with the ACCC. For notifications involving third line forcing conduct, collective bargaining arrangements or the private disclosure to competitors of price information, the statutory protection comes into force at the end of a 14-day statutory period that begins on the day the notification is validly lodged, unless objected to by the ACCC in that period.
53. The statutory protection provided by a collective bargaining notification will remain in place for three years unless revoked by the ACCC. The statutory protection for notifications involving exclusive dealing conduct, or the private disclosure to competitors of price information remains in place unless revoked by the ACCC.
54. This Guide does not provide details about the notification regime. See the ACCC’s Guide to exclusive dealing notifications and/or Guide to collective bargaining notifications for further information.
3. How to apply for authorisation

Chapter summary
55. The key steps in applying for authorisation are: 

· discussing the proposed application with the ACCC before lodging

· lodging a valid application – which clearly identifies the conduct for which authorisation is sought on the correct form(s), provides the information and supporting documents required by the form(s) and includes payment of the required fee if applicable, and
· providing a comprehensive submission in support of the application.

56. As the authorisation process is public and transparent it is important that parties provide a clear and complete description of the arrangement or conduct for which authorisation is sought and arguments and facts to support claims about the likely public benefits and detriments from the arrangement or conduct. Once a valid application for authorisation is lodged this information will be placed on the ACCC’s public register which is available on its website and provided to interested parties for their comment or response.

Before lodging an application—discussions with the ACCC

57. The ACCC encourages applicants to contact it for informal discussion and guidance before lodging their applications.
58. These discussions enable applicants to outline their proposals to ACCC staff and to obtain further information about the authorisation process. Applicants can seek guidance from ACCC staff if they are uncertain about aspects of the application form, the contents of their supporting submissions, or the various steps in the ACCC’s assessment of the application.

59. ACCC staff are not able to suggest arguments in support of an application or the likely outcome of an application. However they will assist to explain in general terms the issues that supporting submissions should address (for example public benefit, public detriment, market definition).
60. ACCC staff are also not able to provide legal advice. Applicants should consider whether they need to obtain advice from a legal adviser prior to lodging an application.
Lodging a valid application

61. The Act requires that for an application to be valid it must be:

· in a form prescribed by the Regulations

· accompanied by any other information or documents required by the Regulations, and
· accompanied by the fee (if any) prescribed by the Regulations.

62. The ACCC is required to assess the validity of an application within five business days of receiving it.
 See paragraphs 90 - 93 for further information about invalid applications.
Forms

63. The forms are prescribed by the Regulations and are available on the ACCC website (www.accc.gov.au/authorisationforms). There is a separate application form for each type of conduct. These are:

Form A:
exclusionary provisions and associated cartel provisions (often referred to as primary boycotts)

Form B:
agreements affecting competition or incorporating related cartel provisions (including agreements as to price)
Form BA:
anti-competitive disclosure of pricing and other information
Form C:
covenants affecting competition

Form D:
secondary boycotts

Form DA: 
boycott agreements: affecting the supply or acquisition of goods or services

Form E:
exclusive dealing

Form EA: 
resale price maintenance.
64. Applicants should identify the specific elements of the proposed conduct that may breach certain provisions of the Act and seek authorisation only for these elements. In some cases proposed conduct may risk breaching multiple provisions of the Act. In these cases applicants should lodge a separate application form to obtain statutory protection from legal action for each relevant provision of the Act. A reduced fee is payable for additional related applications (see paragraph 72).Where the proposed conduct involves different elements which may breach the same section in the Act, the ACCC may accept one application for authorisation of all those elements.
65. Where an authorisation has been granted there are separate forms if parties to the authorisation wish to vary, revoke or revoke and substitute the authorisation. These are:

Form FA: application for minor variation

Form FB: application for revocation

Form FC: application for revocation and substitution.

66. For further information about applications for minor variation, revocation or revocation and substitution see Chapter 9.
67. The information required by each of the forms is similar and generally requires applicants to provide the following:

· name and address of applicant

· short description of business, activity or occupation of applicant

· clear and complete description of the proposed conduct for which authorisation is sought

· public benefit claims in support of the application

· description of the market/s likely to be affected by the proposed conduct for which authorisation is sought

· detriments to the public resulting or likely to result from the proposed conduct for which the authorisation is sought 

· facts and evidence to support the public benefit and detriment claims

· identification/description of other parties that may be affected by the conduct.

68. Applicants must describe the proposed conduct for which authorisation is sought on the form in a sufficiently precise manner such that the ACCC can understand and assess the conduct. Care should be taken to ensure the scope of the conduct is accurately described on the form(s). Generally applicants provide further details to support their application in a supporting submission lodged with the application. See paragraph 95 for more information about what to include in a supporting submission.
69. Before lodging the form(s) with the ACCC, it must be signed by or on behalf of the applicant, for example by a legal adviser or an employee/office holder of the applicant. 
70. Giving false or misleading information to the ACCC is a serious offence.

71. The details on where to lodge the form(s) with the ACCC are provided in paragraphs 84 to 88.

Fees

72. Unless the applicant has been granted a fee waiver (see paragraphs 75 to 80), a valid application must be accompanied by the relevant lodgement fee. The fee for lodging all non-merger applications for authorisation is $7500.
 A concessional fee of $1500 is payable for additional applications if:

· there are reasonable grounds for the ACCC to believe that the first application and the additional application relate to conduct in the same market (or closely related markets) 

· each additional application is lodged with the ACCC within 14 days of the first application.

73. The fee for lodging an application for revocation and substitution is $2500. No fee applies for applications for minor variation or applications to revoke an existing authorisation.

74. The lodgement fees can be paid by electronic funds transfer, credit card, cheque or in cash. See the ACCC’s website at www.accc.gov.au/lodgementfees for details.

Fee waivers

75. The ACCC has the discretion to waive, in whole or in part, the lodgement fee for applications for non-merger authorisations. Under the Regulations the ACCC may waive a lodgement fee if it is satisfied that the imposition of the entire fee would impose an unduly onerous burden on an applicant.

76. Requests for a fee waiver should be made in writing to the ACCC before an application for authorisation is lodged. The request must include information about the nature of the proposed application for authorisation and provide arguments supporting the waiving of fees.
77. In considering a request for a fee waiver, the ACCC will take into account all relevant information, including:

· Having regard to the applicant’s income, liabilities and assets, will the payment of the fee cause the applicant financial hardship?
· Is the applicant a not-for-profit organisation?
· If the application is to be lodged on behalf of a number of parties, is it possible for each of these parties to contribute towards the fee?
· Does the applicant intend to lodge a number of applications for authorisation?

78. If the ACCC decides to waive the lodgement fee (in whole or in part), it will advise the applicant in writing. The applicant has three months from the date of the ACCC’s written advice to lodge the application together with the reduced fee. The ACCC’s written advice should also accompany the application for authorisation when it is lodged.
79. The full lodgement fee will apply if an application for authorisation is not accompanied by a copy of the ACCC’s written advice that it will waive (in whole or in part) the lodgement fee.

80. The full lodgement fee will apply if an application for authorisation is accompanied by advice from the ACCC which has expired, unless a subsequent request for a fee waiver is made and ultimately approved by the ACCC.

Applying on behalf of other parties
81. An application for authorisation may be made on behalf of another party for conduct that the other party proposes to engage in.
 Where an application is lodged on behalf of another party/parties the ACCC will usually assume that those party(ies) have given consent unless the ACCC is advised otherwise. For example, the ACCC will assume that members of an industry or professional association consent to their association applying for authorisation on their behalf. If members were to indicate to the ACCC that they do not consent to the application, the application would be considered not to have been made on their behalf (although the Act provides other mechanisms to extend authorisation to these parties in certain circumstances—see paragraphs 46 - 48).
Confidential information

82. The Act requires that applications for authorisation be placed on a public register. The applicant must provide a completed application form with no answer or part of an answer to a question on the form marked as confidential. Where a party has claimed confidentiality over an answer or part of an answer to a question on the form, the application will be considered to be invalid. The party may be able to provide the information in a format which is no longer confidential and resubmit the application.

83. If a party wishes to provide additional information relating to an application that is confidential this information can be provided in a supporting submission. Applicants may request that confidential information provided in a supporting submission be excluded from the public register. This process is discussed in paragraphs 149 - 161 and Guidelines for excluding information from the public register are available from the ACCC’s website.
Where to lodge a valid application for authorisation

84. Applications for authorisation may be lodged by mail, in person at an ACCC office (see ACCC contacts) or electronically.

85. Applications lodged by mail should be addressed to:

General Manager

Adjudication Branch

Australian Competition and Consumer Commission

GPO Box 3131
Canberra ACT 2601
86. Applications lodged electronically can be sent by email to adjudication@accc.gov.au or faxed to (02) 6243 1211. 

87. As noted, unless waived, the application must be accompanied by the correct fees or evidence that the fees have been paid. For example, evidence that an electronic transfer has been made. If waived, a copy of the ACCC’s advice waiving the fee (in whole or in part) must accompany the form.
88. The calculation of the lodgement date depends on the method used to pay the fees. For example when fees are received electronically, the application will be considered to have been lodged (assuming it is otherwise valid) on the business day the fee is received or, when the fee is received on a weekend or a public holiday in the Australian Capital Territory (the ACT), the next business day in the ACT. For applications and fees received by mail or in person at one of the ACCC’s offices, the application will be considered as lodged (assuming it is otherwise valid) on the day it is physically received by the ACCC.

89. Once a valid application is lodged it will be placed on the public register which is available on the ACCC’s website at www.accc.gov.au/authorisationsregister. 

Checklist - assessing the validity of an application

When the ACCC receives an application for authorisation it will assess whether it is valid. Under the Act the ACCC is required to consider the issue of validity within five business days of lodgement. In particular, the ACCC will consider whether:

□
the application is lodged on the correct form(s) (paragraph 63)
□
a clear and complete description of the proposed conduct for which authorisation is sought is provided on the relevant form(s)
□
there is an answer providing information in response to every question on the form(s)
□
no answer, or part of an answer, to a question on the form(s) can be marked as confidential

If a party wishes to provide additional information relating to an application that is confidential it should be provided in a supporting submission and not on the form(s). Further guidance on supporting submissions is provided at paragraphs 94 - 98 and on the provision of confidential information at paragraphs 149 - 161.
□
the application is accompanied by the correct fees or evidence that the fees have been paid or waived (in full or in part) (paragraphs 72 - 80)
□
if the application is lodged by a party on behalf of itself and other parties engaging in the conduct, this should be noted in a covering letter with evidence of consent provided by the party/parties who will engage in the conduct. For example, a firm lodging on behalf of itself and other firms should note this in the covering letter (paragraph 81)
□
the contact details for the representative of the applicant are provided on the form and/or the covering letter.

Invalid applications
90. If the ACCC considers a purported application is invalid, it will notify the party that lodged the application that the application is invalid and provide written reasons for its decision. In most cases, the party will be provided with an opportunity to rectify the matters that resulted in invalidity and re-submit the application (with no additional fee provided the correct fee was paid initially). The date of lodgement in this situation will be the date the rectified or corrected application is received by the ACCC (assuming the corrected application is valid).

91. If the party decides not to submit a corrected application, the application fees paid to the ACCC will be refunded.

92. If the ACCC considers the corrected application is valid it will place the application on the public register, commence public consultation and the matter will be listed on the ACCC’s website as being under consideration.

93. If, after the five business day period, the ACCC becomes aware that the validity requirements have not been met, the ACCC will notify the relevant party at that time that the application is invalid and will follow the procedure set out in paragraphs 90 - 92. 

Supporting submission

94. Applicants must satisfy the ACCC that their application for authorisation should be granted on net public benefit grounds (see paragraphs 187 - 190). A supporting submission explaining why authorisation should be granted is often provided in addition to the lodgement form. 

95. Submissions in support of an application for authorisation should be as comprehensive as possible and include a discussion (where possible supported by evidence) on:

· how the proposed conduct is likely to operate in practice;
· the parties engaging in the proposed conduct;
· the area(s) of competition/relevant market(s) impacted by the proposed conduct (paragraphs 202 - 206);
· the market shares of the parties engaging in the proposed conduct and other participants in the market;
· how the area(s) of competition/relevant market(s) are likely to develop with, and without, the proposed conduct (paragraphs 198 - 201);
· the public benefits likely to result from the proposed conduct, the rationale for the proposed conduct, the market failure the proposed conduct is seeking to address (paragraphs 219 - 222)
· the beneficiaries of the proposed conduct and how the benefits are to be distributed (paragraphs 223 - 225);
· the public detriments likely to result from the proposed conduct and how the proposed conduct has been structured to minimise the likely public detriment (paragraphs 226 - 231); and
· the term for which authorisation is sought, and reasons why this term is appropriate (paragraphs 247 - 250).
96. In addition to addressing these matters in the supporting submission applicants should provide a list of parties who may be directly affected by the proposed conduct (paragraph 111).
97. If applicants wish to provide a confidential supporting submission, they should also provide a non-confidential version of that submission so the non-confidential version can be placed on the public register.
98. Where a supporting submission is lengthy or contains detailed graphs or pictures, please provide the ACCC with an electronic copy of the supporting submission.
99. Giving false or misleading information to the ACCC is a serious offence.

Amending applications

100. There are no provisions in the Act that expressly allow applicants to amend an application once it is validly lodged with the ACCC. The ability for the ACCC to accept amendments is constrained by the six-month time period for considering applications see paragraph 167). Once the six-month time period has begun, the ACCC may be limited in its ability to accept amendments to an application. Any substantial change needing additional consultation may not be accepted by the ACCC. 
101. The ACCC will consider a request to amend an application for authorisation having regard to the nature of the amendment, whether it would require further consultation with interested parties, and the timing of the amendment in the context of the process. The six-month time period can be extended in limited circumstances, which may enable the ACCC to consider requests from applicants for amendments (see paragraph 169).

102. If the ACCC does not accept a request to amend an application, depending on the nature of the amendment, the applicant may withdraw the application and re-lodge a new application incorporating the amended conduct (which would start the authorisation process again and reset the statutory timeframe). Alternatively the applicant could proceed with its original application and if authorisation is granted seek a minor variation or a revocation and substitution depending on the nature of the amendment (see Chapter 9 for further information). 

Withdrawing applications

103. Applicants may withdraw their application by advising the ACCC in writing at any time before the ACCC makes its final determination.

104. There is no provision for the ACCC to refund fees if an application is withdrawn.

105. The ACCC is required to keep a record of withdrawn applications on the public register.

4. Steps in the authorisation process
Chapter summary
106. The ACCC tests applicants’ claims through an open, transparent and public consultation process. In particular, the ACCC invites parties likely to be affected by the proposed conduct (such as customers, competitors, suppliers, consumer groups, trade organisations and regulatory bodies) to comment on an application for authorisation and the draft determination issued by the ACCC prior to making its final decision. After the ACCC has released the draft determination applicants and interested parties may also request the ACCC to hold a conference where oral submissions can be made.
107. The application for authorisation and submissions from the applicant and interested parties are placed on a public register maintained by the ACCC (except for those submissions that are excluded from the public register for the reason of confidentiality or otherwise). Since 1 July 2012 the public register has been available on the ACCC’s website.
108. Broadly, the steps in the authorisation process involve the ACCC:

· inviting interested parties to lodge written (or oral) submissions commenting on the application and supporting submission (paragraphs 110 - 116)
· meeting with the applicant and interested parties as appropriate

· inviting the applicant to lodge a written submission in response to interested party submissions

· conducting its own market inquiries and research while consulting with interested parties

· issuing a draft determination (paragraph 124)
· inviting written submissions in response to the draft determination, and providing the opportunity for the applicant and interested parties to call a conference so that oral submissions can be made to a Commissioner (paragraphs 125 - 128)
· holding a conference, if one is called (paragraphs 129 - 143), and inviting the applicant and interested parties to lodge a written submission in response to issues raised at the conference
· issuing a final determination (paragraph 144).

109. In general the ACCC is required to finalise the process and issue a determination either granting or dismissing an application for authorisation within six months of receiving a valid application. This time limit can be extended in certain circumstances (see paragraph 169). A flow chart depicting the ACCC’s consideration of an application for authorisation is provided at the end of this Chapter.
Interested party consultation

110. The ACCC will generally commence a public consultation process within one to two weeks of receiving a valid application. A copy of the application and supporting submission will be placed on the public register available on the ACCC’s website www.accc.gov.au/authorisationsregister.

111. During the initial round of consultation the ACCC aims to consult broadly with a range of parties likely to be directly affected by the proposed conduct. The ACCC will seek to identify major competitors, suppliers and customers, relevant industry associations or peak bodies, consumer groups, State and Commonwealth Government Departments and relevant regulatory bodies. Where proposed conduct is likely to impact large numbers of parties (such as consumers, or businesses), the ACCC will seek to identify appropriate representative bodies such as consumer or business groups or a subset of the impacted parties. 

112. The applicant should provide a list of potentially interested parties in its supporting submission.
113. Generally, the ACCC’s letter to potentially interested parties will:

· include a copy of the application and supporting submission or a link to the ACCC’s website where the application and supporting submission can be accessed
· outline the proposed conduct for which authorisation is sought and may summarise the public benefit and public detriment the applicant claims will flow from that conduct
· invite parties to comment on these claims and the application generally

· often identifies specific issues that the ACCC wants interested parties to address

· nominate an ACCC contact officer for the application

· request submissions by a specified date, usually between two and four weeks from the date of the letter depending on the complexity of the application. 

114. A copy of the letter to potentially interested parties is provided to the applicant for information.

115. Any other person who becomes aware of an application, but who was not contacted by the ACCC, may lodge a submission. 

116. The ACCC takes all submissions received into account.
 However, because of the six-month statutory deadline the ACCC may be unable to significantly extend deadlines for lodging submissions. The ACCC may be limited in its ability to take into account information submitted to the ACCC after the established deadline for consultations. 

How to lodge a submission

117. Interested parties who wish to lodge a submission with the ACCC are encouraged to provide it in writing and address it to The General Manager, Adjudication Branch, ACCC and send it by email to adjudication@accc.gov.au and if possible copied to the nominated ACCC contact officer.

118. Alternatively submissions may be posted, faxed or delivered in person to one of the ACCC’s offices. See www.accc.gov.au/contactus for details.
119. Further, submissions may be made orally to an ACCC staff member in person or by phone. Interested parties who wish to set up a time to make an oral submission should contact the nominated ACCC contact officer for the application (as advised in the ACCC’s consultation letter – see paragraph 113) or send an email to adjudication@accc.gov.au.
120. Interested parties may ask that confidential information provided in a submission be excluded from the public register (see paragraphs 153 - 156).
121. Giving false or misleading information to the ACCC is a serious offence.

122. Interested parties who do not wish to lodge a submission but who would like to be kept informed about the progress of the matter and provided with a copy of the draft and final determinations are encouraged to advise the ACCC, and if possible provide an email address, to ensure they are contacted.

Response from the applicant

123. Public submissions from interested parties, or a link to the relevant public register on the ACCC’s website, will be forwarded to the applicant. The applicant will be invited to provide a response to the issues raised in the submissions by a specified date, usually between one and two weeks after the deadline for interested party submissions. The ACCC may be limited in its ability to take into account responses received from the applicant after the specified date because of the six-month statutory deadline.

Draft determination

124. Before determining an application for authorisation the ACCC is required to issue a draft determination.
 The draft determination is in writing and states whether the ACCC proposes to grant or dismiss the application for authorisation, whether the grant of authorisation is subject to conditions and the reasons for the ACCC’s proposed decision. 
125. A copy of the draft determination, and the ACCC’s reasons, is placed on the public register on the ACCC’s website.

126. A copy of the draft determination and the ACCC’s reasons (or a link to the draft determination on the ACCC’s website) is also provided to the applicant and interested parties. A letter accompanying the draft determination will invite the applicant and interested parties to lodge a submission responding to the draft determination and provide an opportunity for the applicant and interested parties to call a conference (see paragraph 129).

127. Anyone can lodge a submission in response to the draft determination whether or not the person previously lodged a submission. The ACCC may send a copy of the draft determination to those interested parties who made submissions in response to the ACCC’s initial consultation or who advised the ACCC they would like to be kept informed of progress on the matter.
128. Written submissions responding to the draft determination are requested by a specified date usually between two and four weeks after the draft determination is issued. This date may be extended if a conference is called.
Conference

129. A conference provides the opportunity for applicants and interested parties to make oral submissions to the ACCC about the draft determination.
130. Conferences are chaired by a Commissioner of the ACCC. 
 A conference can provide a useful opportunity for the ACCC, the applicant and interested parties to discuss the operation and effect of the applicant’s proposed conduct and the ACCC’s draft determination. While the Commissioner may question attendees to test their submissions, he or she will not engage in debate about the merits of the draft determination. 

Calling a conference

131. The ACCC will invite the applicant and interested parties to call a conference by a nominated date. For the purpose of calling and attending a conference, an interested person is a person who has a real and substantial interest in the application.
 Requests for a conference must be made in writing by that date. The Act does not allow the ACCC to extend this deadline.

Holding a conference

132. The Act requires a conference, if called, to be held no later than 30 days after the date nominated for calling the conference.
 When the ACCC receives a request to hold a conference it will contact the applicant and interested parties to:

· inform them of the date, time and location of the conference

· outline the conference procedures 

· ask that they notify the ACCC if they wish to attend the conference

· ask that, if a business or organisation is to be represented by more than one person, it nominates a chief spokesperson

· ask for contact details to allow notification of any late changes to conference arrangements.

133. The conference may be attended by the applicant, interested parties and any other person whose attendance is considered appropriate by the ACCC.
 Attendees may have the assistance of outside legal or other professional advisers, however, such persons are not entitled to participate in the discussion at the conference.

134. A conference is not a public hearing and the Act limits the right to attend to interested parties who the ACCC considers are appropriate to attend. In some cases, members of the media may wish to attend a conference to report on the proceedings. In these instances, the Commissioner chairing the conference will seek the views of the attendees about whether the presence of media representatives would restrict them from freely expressing their views. The Commissioner may ask the members of the media not to attend, or to leave, the conference, for example if objections are raised.
135. Conferences are conducted as informally as possible. After a short introduction from the Commissioner the party who called the conference is usually invited to provide an opening statement. Other interested parties are then invited to speak. Finally, the applicant is invited to respond to the comments of interested parties.
136. During the conference the Commissioner or ACCC staff may identify specific issues on which it would be useful to obtain further comment. The Commissioner will generally ask attendees if they wish to make any final statements.

137. The Commissioner will end the conference when all attendees have had a reasonable opportunity to express their views.
 In practice, most conferences are concluded within half a day.

138. Persons who use insulting language or otherwise disrupt the conference may be excluded from the conference.

139. The ACCC must take all matters raised at a conference into account.
 To facilitate this, the ACCC prepares a written summary of the matters raised (the conference record).
 This record is not a verbatim account of attendees’ statements. Rather, it summarises the issues raised. 
140. The conference record is sent to attendees and other interested parties and is placed on the public register available on the ACCC’s website. The ACCC does not circulate a draft conference record to attendees for comment. The ACCC will not amend a conference record at the request of an attendee, although it may place submissions received from attendees who consider that the record is inaccurate on the public register.
141. The applicant and interested parties will not be permitted to make a recording of the conference and any person found to be making a recording of the conference through any recording device (such as an iPod, mobile telephone or Dictaphone) may be asked to leave the conference.
Final written submissions following a conference
142. The ACCC may issue a final determination at any time after a conference finishes.
 However, in practice, subject to the six-month statutory deadline as extended
, the ACCC usually provides the opportunity for the applicant and interested parties to lodge final written submissions on the application. 
If a conference is not called

143. If a conference is not called by the date specified, the Act allows the ACCC to proceed to issue a final determination.
 The ACCC will take account of all submissions made in response to the draft determination.
Final determination

144. The ACCC sends a copy of the final determination to the applicant and interested parties who received a copy of the draft determination or who provided a submission in response to the draft determination. A copy of the final determination is placed on the public register available on the ACCC website.
Commencement of statutory protection
145. The statutory protection from legal action provided by the authorisation, if granted, comes into force on the day specified in the determination. This date may not be earlier than 21 days after the determination is issued. Should an application to review the determination be made to the Tribunal before the 21-day period expires, the commencement of the statutory protection is deferred pending a decision of the Tribunal.
 If the application to the Tribunal is subsequently withdrawn, the ACCC determination takes effect on the day the application is withdrawn.
 The role of the Tribunal is outlined in Chapter 10.

Public register

146. Under the Act the ACCC is required to keep a public register containing the following documents:

· applications for authorisation, minor variation, revocation and revocation and substitution, including applications that have been withdrawn

· documents provided to the ACCC in relation to any application

· particulars of any oral submissions made to the ACCC in relation to any application

· draft determinations
· ACCC proposals for the revocation and revocation and substitution of authorisations including proposals that have been abandoned 
· records of conferences

· final determinations.

147. Since 1 July 2012 the public register has been made available on the ACCC’s website (www.accc.gov.au/authorisationsregister). 

148. Prior to 1 July 2012 the public register was maintained as paper files. However, for applications lodged between 2004 and 30 June 2012, key documents such as applications, public submissions and determinations are also available on the ACCC’s website.
 Access to documents on the paper register is available by visiting any ACCC office.
 The ACCC requests some notice be given to ensure the relevant documents are available in a particular office. The ACCC will, on request, provide copies of documents on the public register.
 The regulations set a fee of $1 per page.

Dealing with confidential information

149. Applicants and interested parties may, when providing documents or making oral submissions in relation to an application for authorisation, request that the submission, or parts of it, be excluded from the public register by reason of the confidential nature of any of the matters contained in the submission. The application form must be included on the public register (with an answer to every question on the form) and cannot be excluded on the basis of confidentiality. Confidential information should be set out in a separate document and clearly identified.
150. When a request is made to exclude information from the public register, the ACCC must exclude the information if it contains details of:

· secret formulas or process

· the cash consideration offered for the acquisition of shares or assets 

· the current manufacturing, producing or marketing costs of goods or services.

151. The ACCC also has the discretion to exclude material from the public register, either because of the confidential nature of the material
 or for any other reason.
 
152. The ACCC will consider requests for confidentiality on a case by case basis. Where the ACCC accepts confidential information, it does so on the following basis:

· There is no restriction on the internal use, including future use, the ACCC may make of the information consistent with its statutory functions.
· Information provided to the ACCC on a confidential basis may be viewed by the ACCC’s external consultants (for example legal, economic and industry advisers) on the condition that each consultant will be informed of the obligation to treat the information as confidential and
· The ACCC will not disclose confidential information to any third parties (other than its external consultants) without first obtaining written consent from the party who provided the confidential information, unless it is otherwise compelled to do so by law or in accordance with s 155AAA of the Act.
 

How to request exclusion of information from the public register
153. Any request to exclude a document or oral submission, or parts of it, from the public register should be made when the document or oral submission is provided to the ACCC.
 Reasons must be provided in support of a request for exclusion.

154. The Regulations prescribe how a request for excluding a document, or parts of it, from the public register can be made. Specifically, when a request is made for a whole document or parts of a document to be excluded from the public register, the words ‘Restriction of Publication Claimed’ should appear in red writing near the top of each page.
 When a request is made to exclude part of a document, the Regulations state that the words ‘Restriction of Publication of Part Claimed’ should appear in red near the top of the first page (and where the document is more than five pages, a description of where in the document that part of the document is to be found) and by clearly marking in red that part of the document.
 The ACCC will also consider requests for exclusion that do not comply with this process provided it is clear which information is confidential and the reasons why such information is confidential.
155. The ACCC prefers parties to provide a public register version of the document (with those parts the party is seeking to have excluded masked or removed) and a confidential version.
156. Parties should remove standard headers claiming ‘confidential communication’ from documents (e.g. emails and faxes) unless they contain information the applicant wants excluded from the public register. If the information is not confidential and the header cannot be removed, parties should clearly state at the beginning of correspondence provided to the ACCC that exclusion from the public register is not requested.
Checklist for requesting information be excluded from the public register

(
Have you identified the specific sections of the document to which the request relates?

(
Have you outlined reasons for requesting that information to be excluded from the public register?

(
Have you provided a copy of the full document and identified those parts you want excluded?

(
Have you provided a public register version of the document and masked or removed those parts you want excluded?

(
Are you aware that requests to exclude information from the public register must be made at the time the information is provided to the ACCC?

How the ACCC assesses exclusion requests
157. Information subject to a request for exclusion from the public register will not be placed on the public register while the ACCC assesses the request.

158. The ACCC aims to respond to requests within three to five business days. The ACCC’s ability to provide a prompt response is greatly enhanced if requests are limited to information that is genuinely confidential, if confidential information is clearly marked and if claims are accompanied by a detailed explanation of why exclusion is being sought.
159. If the ACCC decides to exclude information from the public register, this information may still be used by the ACCC in its consideration of the application for authorisation and otherwise consistent with its statutory functions under the Act.
160. If the ACCC decides not to exclude information from the public register, either because the claim is not accompanied by sufficient justification or because it considers that the information is not confidential in nature, the ACCC will inform the relevant party of its decision.
 If the ACCC decides not to exclude the information from the public register, the party who provided the document can require the ACCC to return the document, or part of it. Similarly, the party who made the oral submission can inform the ACCC that they withdraw the submission, or part of it. Alternatively, the party may advise the ACCC that it wishes to withdraw or amend the request for exclusion from the public register. As a general rule, the ACCC will allow the party one or two business days to respond.
161. As noted earlier, an applicant cannot request information contained in the application form to be excluded from the public register (see Chapter 3).
Disclosure of confidential information when legally required
162. Parties should be aware that a decision by the ACCC to exclude information from the public register does not provide any broader ‘confidentiality’ protection.
163. In some circumstances the ACCC may be legally required to produce confidential information, for example under the Freedom of Information Act 1982 or as part of Court or Tribunal processes. The ACCC is committed to treating confidential information responsibly and in accordance with the law. The ACCC will endeavour to notify and consult the person who provided confidential information about the proposed release of that information. A guideline on the ACCC’s general policy on the collection, use and disclosure of information is available on the ACCC’s website.
164. Under the Administrative Decisions (Judicial Review) Act 1977, when the ACCC receives a request for a statement of reasons for a decision, it is not required to disclose business information supplied to it in confidence.

Provision of documents to applicants

165. As noted, the ACCC will place all public submissions received by the ACCC in connection with an application on the public register available on the ACCC’s website (www.accc.gov.au/authorisationsregister). The ACCC will also provide the applicant with a copy of public submissions or a link to the relevant public register page on the the ACCC’s website.
166. In addition, the applicant can request the ACCC to provide it with a copy of all documents that tend to establish the applicant’s case (other than documents prepared by an officer or professional adviser of the ACCC).
 The ACCC may not disclose contents of documents if the disclosure would prejudice any person – such as where information has been excluded from the public register. A fee of $1 per page applies.

Six-month time limit

167. The ACCC must make a determination in relation to applications for authorisation within six-months of the application being validly lodged.
 The six-month statutory deadline does not apply to applications for revocation, revocation and substitution, or minor variation. However, the ACCC endeavours to consider applications for revocation and applications for revocation and substitution within six months and applications for a minor variation within two months.
168. The six-month period begins on the date the ACCC receives a valid application for authorisation.

169. The six-month period can be extended by up to a further six months if:

· the ACCC has issued a draft determination and
· the applicant agrees to the extension.

170. As the six-month period is based on calendar days, it is possible for it to expire on a weekend or public holiday. In these cases, the ACCC will endeavour to release its final determination before the end of the last business day in the ACT before the conclusion of the six month period.
171. If a conference is called following the draft determination, the six-month period is increased by the number of days between the ACCC receiving the request to hold a conference and seven days after the conference has finished.

Assessing applications within six months

172. The six-month statutory deadline on the ACCC’s consideration of authorisation applications imposes a discipline on all those involved in the authorisation process.
173. To avoid delaying the start of the six-month period, applicants should ensure that their application is valid.
174. The ACCC encourages potential applicants to contact the ACCC before lodging an application so that the requirements for a valid application can be discussed.
175. Once the six-month time period has begun, the ACCC may only accept minor amendments to an application. Any substantial change needing additional consultation may not be accepted by the ACCC. See paragraphs 100 - 102 for further information about amending applications.
176. Interested parties will be asked to provide submissions by a certain date. The ACCC may be limited in its ability to take into account information provided after the established deadline for consultation. The ability of applicants to respond to late information will also be limited.
177. Under a streamlined authorisation process for collective bargaining by small businesses the ACCC undertakes to issues a draft determination within 28 days and a final determination in three-months.
 

178. The main steps in the authorisation process, with indicative dates for some key milestones, are contained in Table 1. For less complex matters, the ACCC will endeavour to complete its assessment within a shorter period.
Table 1: Steps in the authorisation process with indicative dates for key milestones




Analytical framework
5. The authorisation tests 

Chapter summary
179. The ACCC may grant authorisation if it is satisfied that the statutory test for authorisation has been met.
180. Broadly, the Act requires the ACCC to be satisfied that the likely public benefits flowing from the proposed conduct for which authorisation is sought outweigh the likely public detriments flowing from that conduct.
181. To assist in the identification of the likely public benefits and likely public detriments the ACCC compares the likely future with the conduct for which authorisation is sought to the likely future without the conduct for which authorisation is sought.
182. The ACCC also identifies the relevant area(s) of competition within which it can meaningfully analyse the likely public benefits and detriments of proposed conduct. In most cases this does not necessitate a precise definition of the relevant market(s). 
The tests

183. The Act provides two tests to be applied by the ACCC in considering whether to grant authorisation depending on the nature of the proposed conduct for which authorisation is sought:
· The ACCC may not grant authorisation unless it is satisfied in all the circumstances that the proposed conduct would result or be likely to result in a public benefit that outweighs the likely public detriment constituted by any lessening of competition. 
This test applies to applications for authorisation to make or give effect to contracts, arrangements or understandings that would or might contain a cartel provision or substantially lessen competition, involve exclusive dealing other than third line forcing or that involve disclosures of information (in public or private) for the purpose of substantially lessening competition. The test for granting authorisation to contracts, arrangements or understandings that have already been made also requires that public benefit and public detriment that has resulted be taken into account. 

· The ACCC may not grant authorisation unless it is satisfied in all the circumstances that the proposed conduct would result or be likely to result in such a benefit to the public that it should be allowed.
This test applies to applications for authorisation involving conduct that might constitute a secondary boycott, an exclusionary provision (primary boycotts), resale price maintenance, acquisitions outside Australia, third line forcing conduct, dual listed company arrangements, or the private disclosure to competitors of information relating to price where the disclosure is not in the ordinary course of business. 

184. While these are different tests, in practice the ACCC considers there is little difference between them. In particular, under either test the ACCC considers all likely public detriments from the relevant conduct despite the first test referring to detriments that arise from a lessening of competition and the second test not expressly referring to public detriments at all. This is consistent with the approach taken by the Tribunal.

185. In most cases the only likely public detriments will be those that arise from a lessening of competition. Where this is not the case the ACCC can still take them into account when assessing the extent of the public benefits. For example, conduct can have both a beneficial and a detrimental effect. It is therefore relevant to consider any detriments when determining the extent of the benefit to the public.

186. The ACCC’s views on what constitutes a public benefit, public detriment and the links between public detriment and a lessening of competition are set out in more detail in Chapter 6.
Onus on the applicants to satisfy the ACCC

187. It is for applicants to satisfy the ACCC that authorisation should be granted. In particular the applicant must satisfy the ACCC that there is sufficiently substantial public benefit to outweigh the detriment and so justify the authorisation.

188. Applicants for authorisation should:

· provide comprehensive and detailed submissions in support of their application and
· respond fully to issues raised by interested parties or the ACCC during the authorisation process. 
189. Where possible applicants should provide evidence to substantiate claims about the extent of public benefit and detriment.
190. Generally, the evidentiary burden on applicants to prove the existence of public benefits increases with the level of public detriment that is likely to result from the conduct.
Discretionary nature of ACCC power to authorise

191. The ACCC’s power to grant authorisation is discretionary. Therefore, the ACCC is not required to grant authorisation even where the relevant authorisation test is satisfied.
 For example, the ACCC may decide not to grant authorisation where:

· notwithstanding a high level of public benefit, the substantial anti-competitive detriment from engaging in the proposed conduct is unacceptable

· proposed conduct results in a very small public benefit which outweighs the marginal public detriment but the ACCC does not want to sanction conduct which generates a sufficient yet weak public benefit.

192. The ACCC’s discretion to grant authorisation is not narrowly defined, but is limited by the subject matter, scope and purpose of the Act.
 
193. In many cases, the ACCC may consider it appropriate to impose conditions upon an authorisation to address public benefit and/or public detriment concerns rather than make a decision not to grant authorisation (see Chapter 7).
Forward looking nature of analysis

194. Given that authorisation provides protection from legal action in relation to future conduct, the ACCC adopts a forward looking approach when applying the authorisation tests. That is, the analysis focuses on assessing public benefits and detriments that would result or be likely to result from the proposed conduct within the period for which authorisation is sought.
Meaning of ‘likely to result’

195. The authorisation tests require that for particular benefits or detriments to be taken into account, the relevant conduct must ‘result, or be likely to result, in such benefits or detriments’. The ACCC will take into account benefits or detriments that have a real chance of arising. That is, while it is not necessary to show that the benefits or detriments are certain to occur, or that it is more probable than not that they will occur, claims that are purely speculative in nature will not be given any weight.

196. In this regard the ACCC will consider whether there is a foreseeable commercial likelihood that the applicants will, following the implementation of the relevant conduct, act in a manner that delivers or brings about the public benefit or the public detriment.

197. Ultimately, whether particular benefits or detriments are ‘likely to result’ from the proposed conduct will depend on the facts of the matter. Where possible applicants should provide evidence to substantiate their claims that particular benefits or detriments are likely to result.
Future with and without

198. In applying the authorisation tests, the ACCC does not conduct a before/after comparison of public benefits and detriments. Rather, to assist in its assessment of the conduct against the authorisation tests, the ACCC compares the likely future with the conduct that is the subject of the authorisation to the likely future without the conduct that is the subject of the authorisation.
 The ACCC will compare the public benefits and detriments likely to arise in the future where the conduct occurs against the future in which the conduct does not occur. This approach enables the ACCC to focus its assessment on public benefits and detriments that result or are likely to result from the proposed conduct rather than other effects that would occur irrespective of whether the conduct occurs.
199. In practice, comparing the future with and without the conduct usually equates to a comparison of the likely future with the authorisation to the likely future without the authorisation. In most cases, it is unlikely that parties will proceed with the relevant conduct without authorisation due to the risk of breaching the Act. However, where authorisation is sought for a broader arrangement (for example, an arrangement that also involves conduct not likely to breach the Act), such as a code of conduct, there may be aspects of the arrangement which are likely to continue without authorisation.
200. A comparison of the future without the conduct can assist in the public benefit assessment in the following ways:

· If the claimed public benefits are unlikely to exist without the proposal they can be described as benefits flowing from the proposal.

· If the claimed public benefits exist, in part, in a future without the proposal, the weight accorded to them may be reduced appropriately.

· If, in a future without the proposal, there are public detriments which are removed or mitigated in the future with the proposal that may be considered as an element of the claimed public benefit flowing from the proposal.

201. The ACCC determines the likely future with and without position on a case-by-case basis. In identifying what is likely, the ACCC does not take into account mere possibilities or speculation. There must be a real chance that the future with and without will eventuate, but it is not necessary to show certainty, or that a particular scenario is “more probable than not”. Applicants should suggest the most likely future scenario and provide reasons as part of the supporting submission.
Role of market definition in ACCC’s assessment

202. Claims of public benefits and detriments likely to result from proposed conduct are assessed within the context of the competitive environment in which the proposed conduct will occur. Accordingly, as a preliminary step in its assessment of an application for authorisation the ACCC identifies the area(s) of competition that may be affected by the proposed conduct. This establishes the broad “field of inquiry” relevant to the ACCC’s consideration of an application. 
ACCC’s approach to identifying relevant markets/areas of competition
203. Market definition is a tool which may be helpful in assessing an authorisation application, but it is not a legislative requirement that the ACCC define relevant market(s) for the purposes of determining whether to grant an authorisation. Therefore the ACCC will determine on a case by case basis whether, and how necessary it is, to define a market for the purposes of examining the likely public benefits and detriments in respect of an authorisation application, or whether it is sufficient to identify the relevant areas of competition in which the proposed conduct will operate or the effects will be felt.
 
204. In most cases it will be sufficient for the ACCC to broadly identify the relevant area(s) of competition in order to assess the application. 
205. Defining the relevant areas of competition identifies the range of buyers and sellers that could be affected by the proposed conduct, and the nature of the competitive environment in which the proposed conduct will occur. It provides a broad starting point from which to identify potential areas of market failure (see Chapter 6) that will form the basis for assessing public benefit claims. It also assists in identifying potential public detriments constituted by a lessening of competition, and to what extent other factors might constrain such effects. 
206. The ACCC will more precisely define a relevant market when identifying the boundaries of a market impacts the assessment of the authorisation application. When defining a market for the purposes of assessing an application for authorisation, the ACCC adopts the approach as set out in the ACCC Merger Guidelines.

6. Public benefits and detriments

Chapter summary
207. The authorisation provisions of the Act recognise that in certain circumstances arrangements which restrict competition can nonetheless be in the public interest, for example, where there is market failure or impediments to competition and addressing that market failure or those impediments can encourage economic efficiency and thus enhance welfare.
The authorisation framework
208. The Competition and Consumer Act 2010 (formerly the Trade Practices Act 1974) (the Act) operates to promote competition and protect consumers. This is reflected in the object of the Act which is to

enhance the welfare of Australians through the promotion of competition and fair trading and provision for consumer protection.

209. The promotion of competition is not an end in itself; rather competitive markets are generally viewed as the best way to enhance the welfare of Australians through ensuring that the goods and services that consumers want are developed and supplied at the lowest possible cost.
 A market which does this is said to be economically efficient.

210. For this reason the Act contains provisions directed to preventing conduct that damages, or is likely to damage, competition.

211. However, there are circumstances where competitive markets may not work to deliver the most efficient outcome and may fail to maximise welfare. Thus the public interest may be served by allowing certain restrictions on competition to enhance efficiency and welfare.
212. For example, where there is market failure it may be the case that restrictions on competition could achieve a more efficient outcome, and thus higher welfare, than would be the case if the market was left unfettered. The recognition that, in certain circumstances, arrangements which restrict competition can nonetheless be in the public interest is reflected in the authorisation provisions of the Act. 
213. In some circumstances, in order to provide consumers with new or better goods/services, suppliers need to enter into arrangements that restrict competition and may breach the Act.

214. The authorisation process involves a trade-off between the benefits of addressing market failure, or bringing together complementary assets and aligning incentives, and the costs of restricting competition. This trade-off can also be seen as balancing the public benefits from the proposed conduct for which authorisation is sought, against the public detriments arising from that conduct. The Tribunal has described it in the following way:

The object of the restrictive practices provisions of the Act is the promotion of competition. Nevertheless, the very existence of authorisation points to the recognition that there may be exceptional circumstances in which business conduct associated with a lessening of competition may have value to society. We cannot rely upon the functioning of competitive markets to deliver everything “of value to the community generally”.

215. Parties seeking authorisation from the ACCC are not required to frame their application in terms of addressing market failure. However, as part of the ACCC’s assessment of an application it will consider whether there is a market failure or market imperfection, broadly construed, that the proposed conduct is seeking to address. Where this is the case, the conduct is more likely to give rise to public benefit.
216. The presence of one or more of the features that may give rise to a market failure will not automatically result in proposed conduct being authorised by the ACCC. The proposed conduct still needs to result in public benefits that outweigh the public detriments or result in such benefits so as to satisfy the authorisation tests.
The concepts of public benefit and public detriment
217. Public benefit is not defined in the Act. However, the ACCC has traditionally given it a broad meaning. As noted by the Tribunal it includes:

… anything of value to the community generally, any contribution to the aims pursued by the society including as one of its principal elements (in the context of trade practices legislation) the achievement of the economic goals of efficiency and progress”. Plainly the assessment of efficiency and progress must be from the perspective of society as a whole: the best use of society’s resources. We bear in mind that (in the language of economics today) efficiency is a concept that is usually taken to encompass “progress”; and that commonly efficiency is said to encompass allocative efficiency, production efficiency and dynamic efficiency.

218. Public detriment is also not defined in the Act but the ACCC considers its meaning as essentially the opposite of public benefit. In this regard the Tribunal has defined it as: 

… any impairment to the community generally, any harm or damage to the aims pursued by the society including as one of its principal elements the achievement of the goal of economic efficiency...


Economic efficiency

Economic efficiency has three aspects:

· allocative efficiency - refers to the allocation of society’s scarce resources to their most valuable use. Allocative efficiency is achieved when the price paid for an extra unit of a product (which reflects consumers’ willingness to pay or marginal utility) equals the cost of the resources used to produce that product (marginal cost). Allocative efficiency can only be achieved if all the costs and benefits, including externalities, are fully brought into account. Furthermore, allocative efficiency will not be achieved if prices are distorted by market power (which drives a wedge between price and marginal cost).
· productive efficiency – refers to the production of goods and services using the most cost-effective means. 
· dynamic efficiency - refers to the economically efficient use of resources over time - incorporating process and product innovation in response to changes in the market. For example, arrangements that provide incentives for efficient investment in research and development will promote dynamic efficiency.

Public benefit
219. The Act does not expressly limit the range of public benefits which may be taken into account by the ACCC to those that address market failure or improve economic efficiency. 
220. However, in the ACCC’s experience most public benefits accepted by the ACCC can be attributed to improvements in economic efficiency through addressing a source of market failure or market imperfection, broadly construed. 
221. Given the link between efficient markets and the maximisation of productivity and welfare, it is appropriate that improvements in economic efficiency are a key public benefit focus for the ACCC.

222. Some of the more common public benefits resulting from efficiency improvements through addressing a market failure or market imperfection considered by the ACCC are:
· Reducing transaction costs – transaction costs are the costs of buying and selling. Common types of transaction costs are search, negotiation, approval, monitoring, enforcement and insurance. High transaction costs may lead to standard form contracts which don’t reflect individual circumstances and may therefore lead to inefficiencies. 

Collective bargaining arrangements, for example, can be a way to reduce the costs of negotiating contracts relative to undertaking a series of separate individual negotiations. Also parties in the bargaining group may be able to share the costs of obtaining professional advice. Overall this may result in contract terms and conditions that better reflect the group’s circumstances and therefore deliver improved incentives for innovation and efficiency. 

· Addressing an externality – an externality is when the benefits or costs from an activity bypass the market and hence are not taken into account by individuals when making production and consumption decisions. Where there are externalities, prices do not fully reflect all the costs and benefits of production and consumption and can result in too little or too much of the goods and services being produced and consumed.

Often parties that propose to engage in conduct that may address an environmental externality claim that the proposed conduct will provide environmental benefits. For example, manufacturers, importers and/or retailers set up a product stewardship arrangement to ensure that particular products or materials are managed in a way that reduces their impact, throughout their lifecycle, on the environment and on human health and safety.
An industry levy on sales of the products may be used to fund the recycling and disposal activities which reduce the environmental costs of those products. The levy may result in prices that better signal the true costs of production and consumption thus improving efficiency and welfare.

· Reducing information asymmetry - when one side of the transaction has incomplete information about the price and quality of the good or service. In such cases the buyer (or seller) is not fully informed and is unable to make rational choices and decisions on price, quantity and quality.

Industry codes of conduct can address information asymmetries by ensuring consumers are better informed about the quality of products before they make purchases. For example, a code may impose minimum standards on the way products are promoted and/or the way in which sellers deal with buyers by setting minimum information requirements and/or setting licensing requirements to signal appropriately qualified sellers.

· Achieving economies of scale, scope and/or density - Economies of scale exist if the average cost of production falls as output increases. Economies of scope exist where it is cheaper to produce two or more products together rather than separately. Economies of density occur where the average cost of production falls as the number of customers utilising a network increases.

The ability of firms to take advantage of economies of scale, scope and/or density sometimes may be enhanced through horizontal or vertical joint ventures or alliances. For example, an alliance may allow two airlines to:
( Commence services on a route that is too thin to be viable for an individual airline (exploit economies of scale);
( Spread head office, marketing, IT and distribution costs over a greater number of destinations served (exploit economies of scope); and/or
( Increase feeder traffic connecting to trunk routes, allowing airlines to operate large, more efficient aircraft on trunk routes and spread flight-specific costs over a larger number of passengers (exploit economies of density).

· Facilitating the provision of public goods – Public goods are typically ones where consumption by one person does not reduce the availability of the good or service for others and no one can be excluded from consuming the good or service. Public goods are at risk of being underprovided because consumption is open to everyone but not everyone contributes to the costs of providing the good or service (free-riding).

For example, a single firm, or a few firms, are unlikely to invest in research and development activities that are aimed at improving the viability and competitiveness of an industry as a whole if other participants in the industry can benefit without having to contribute to the cost. However, an industry wide levy may enable the funding of efficient levels of R&D activities that would not occur in the absence of a collective arrangement.

· Addressing the principal/agent problem – The principal agent problem arises from a disconnection between the objectives and incentives of the principal and those of the agent who has been contracted to act on the principal’s behalf. It can be difficult for the principal to observe whether the agent is acting in the principal’s best interests because of incomplete and asymmetric information.

Codes of conduct can help to reduce information asymmetry between the principal and agent, for example, by specifying how the agent is expected to perform and/or requiring public reporting of the types of incentives received by the agent.

· Avoiding the hold up problem - where assets are specific to a particular relationship and have little value outside the relationship, the investor in the asset faces a risk of ex post opportunism. Hold-up occurs if the other party to the transaction is able to drive down prices and the returns from the investment after the investment has been made and the investor is not able to earn an appropriate return. This may lead to less investment than is required for the efficient operation of the market.


To avoid the hold-up problem it may be necessary for the buyer and seller to cooperate for example through long term contracts and/or exclusive dealing arrangements. Such arrangements can limit competition from third parties but they give the parties to the transaction a level of commitment that provides incentives to undertake the specific investment

· Reducing search and switching costs – where it is difficult for buyers to obtain information about the prices and quality of products they are not able to make fully informed rational consumption decisions. Similarly buyers who are locked into a particular supplier and find it difficult, for example in terms of cost and time, to switch to other suppliers are not able to respond to price signals. High search and switching costs contribute to barriers to entry or exit and lead to inefficiencies as production levels do not respond to price signals.

One way to address high search and switching costs is for suppliers to make information more readily available to assist consumers in making comparisons. However an agreement to exchange certain information and provide it in a particular format involves collaboration between competitors.

Attaching weight to public benefit

223. An issue for the ACCC is who constitutes the “public”? To what extent do benefits from the proposed conduct for which authorisation is sought – particularly cost savings from increases in productive efficiency – need to be passed through to consumers as lower prices or improved quality in order to constitute a public benefit? The corollary is whether private benefits - benefits that accrue solely to the applicant or some other party - should be counted towards the public benefits resulting from the conduct for which authorisation is sought?

224. When considering whether there is a public benefit from proposed conduct the ACCC considers whether benefits are of value to the community generally and how much weight society attaches to those benefits. Of particular interest will be the number and identity of the proposed beneficiaries. The ACCC assesses community views by referring to the applicant’s submission, interested party submissions, and any other relevant evidence.
225. The ACCC considers that cost savings accruing to one or few firms arising from increases in productive efficiency can constitute public benefits and it is not necessary for the savings to be passed on to end consumers in the form of lower prices. The community at large has an interest in resource savings because these resources are released for use elsewhere in the economy. However, the ACCC will give more weight to benefits which flow through to the broader community and are sustained over time.

Public detriment

226. As noted in Chapter 5, the two authorisation tests are different, however, the ACCC, like the Tribunal, considers that in applying either test, all public detriments likely to arise from the proposed conduct for which authorisation is sought can be taken into account.

227. In most cases the only identifiable detriments will be those constituted by a lessening of competition. Competition between firms delivers benefits to consumers in terms of products, price, service and quality. Where there is competition, market participants are constrained in their pricing, output and related commercial decisions by the activity of other market participants (or potential market participants). 
228. Agreements between competitors can directly reduce competition that might otherwise have occurred. For example, agreements that restrict competition and lessen the degree of rivalry between firms may result in public detriments, including:

· increased prices to final consumers associated with fewer sales, reductions in quality or terms of sale (allocative inefficiency)

· increased costs of production due to inefficient practices being protected (productive inefficiency)

· reduced innovation and improvement over time by lowering incentives to innovate and slowing the uptake of new technologies (dynamic inefficiency).

229. Agreements among competitors or other anti-competitive restrictions can increase the potential for the unilateral exercise of market power – where a firm finds it profitable to raise prices, reduce output or otherwise exercise market power gained as a result of the agreement. The agreement may also enhance the potential for coordinated (rather than competitive) responses across the market more generally (the coordinated effects of the agreement). Where firms are able to coordinate their conduct, substantial detriment or inefficiency is likely to arise through higher prices, reduced output and quality.
230. To assess whether there is a lessening of competition from the proposed conduct for which authorisation is sought the ACCC will take into account the:

· number of competitors and the level of concentration

· extent to which substitutes are available or likely to be available

· height of barriers to entry to consider whether the actual or potential entry of new firms would provide a competitive constraint on incumbents
· degree of countervailing power or the ability of buyers to credibly threaten to bypass the supplier
· nature and extent of vertical integration or the degree to which firms are engaged in different stages of the production chain.
 
231. Public detriments that do not appear to be related to a lessening of competition will still be considered by the ACCC (see paragraph 185). For example if proposed conduct was likely to increase pollution or reduce public health and safety the ACCC would take this into account in balancing the public benefits and detriments.
Quantifying public benefit and detriment

232. The Act does not require the ACCC to quantify the level of public benefits and detriments likely to result from proposed conduct. However, where possible, and particularly with complex applications, the ACCC encourages applicants to quantify the size of claimed benefits and detriments. 
233. Quantification can provide guidance on the relative weight to be attributed to particular benefits and detriments in the ACCC’s overall assessment. Where applicants are able to provide monetary estimates of the value of the benefits or detriments from proposed conduct they should also provide the ACCC with the assumptions and reasoning upon which the data relies. Without the detail and transparency behind the modelling used in the calculations the ACCC may place little weight on the size of the claims.
234. The ACCC recognises that in many cases it will not be possible to credibly quantify public benefits and detriments. Consequently, claims of this nature will usually need to be qualitatively assessed and must have a sufficient basis for concluding that the benefits and detriments are likely to result. 
235. In practice, a qualitative assessment involves making a judgment about the existence and size of the public benefit and detriment based on a set of indicators derived from:

· the facts of the application
· the analytical framework under which the various effects of proposed conduct are identified and analysed according to the relevant market/area of competition to determine which effects are likely to be more significant than others

· interested party submissions and other relevant material available to the ACCC.

Balancing public benefit and detriment

236. Addressing a market failure through restrictions on competition involves costs. It is important that restrictions on competition are only allowed (authorised) where the efficiency benefits of addressing a market failure are greater than the efficiency costs of restricting competition.

237. The ACCC will balance the benefits from addressing the market failure with the costs to society from restricting competition and determine which is the greater. Consistent with the authorisation tests, in broad terms, the ACCC may grant authorisation if the likely public benefits outweigh the likely public detriment (see paragraph 183).
7. Imposing conditions and time limits

Chapter summary
238. The ACCC may grant an authorisation subject to conditions and/or for a limited period of time.
239. While not an express requirement in the Act, a decision by the ACCC to impose conditions and/or a time limit on the period of the authorisation is generally linked to the public benefits and detriments likely to result from proposed conduct for which authorisation is sought.
Imposing conditions
240. The Act permits the ACCC to grant authorisation subject to conditions.
 While there is no express limit on the types of conditions which may be imposed on the grant of an authorisation, the power to impose conditions is constrained by the subject matter, scope and purpose of the Act.

Types of conditions

241. Broadly there are two types of conditions that the grant of an authorisation may be subject to – a condition precedent and a continuing condition:

· a condition precedent requires something to be done before the authorisation comes into effect.
 For example, a condition that requires the terms of proposed conduct to be varied. Once the variation is effected, the authorisation can take effect; and

· a continuing condition requires something to be done for the authorisation to continue.
 For example a condition that requires a party to carry out certain things, either continuously or periodically, during the term of the authorisation. A continuing condition would usually be accompanied by a condition requiring periodic reporting over the term of the authorisation to demonstrate compliance with the condition.

242. The ACCC may grant authorisation subject to a condition precedent, a continuing condition, or both.

Circumstances in which the ACCC may impose conditions

243. The Act does not expressly limit the circumstances when the ACCC may impose conditions, however the ACCC is likely to impose conditions in situations where:

· there is no or insufficient public benefit and imposing a condition may increase the benefit or reduce the detriment, thereby generating a sufficient net public benefit

· there is theoretically sufficient public benefit and imposing a condition may vary the proposal so that the likelihood of the benefit resulting is raised to a sufficient level

· the relevant public benefit test appears to be satisfied but a condition is imposed without which the ACCC would not be prepared to exercise its discretion in favour of authorisation
 (e.g., because there is a high level of anti-competitive detriment which can be reduced or because the public benefit case is weak).

244. However, it is not for the ACCC to use its power to impose conditions in order to substantially redraft or redesign proposed conduct simply to make the conduct better. For example, in considering industry codes of conduct the ACCC is often requested to impose conditions to create an ideal or preferred code. The imposition of a condition designed to enhance or increase the likelihood of benefits, or similarly to reduce or limit the likelihood of detriments that result from a voluntary code is not the same as redrafting the code.


Tribunal decision in Medicines Australia

In most cases the types of conditions imposed by the ACCC are to ensure that the relevant authorisation test is met, or continues to be met, over the term of the authorisation.
The conditions imposed by the Tribunal following a review of the ACCC’s decision in Medicines Australia provide an example of conditions imposed where the authorisation test was met but without the conditions the Tribunal was not prepared to exercise its discretion in favour of authorisation.
Medicines Australia is the national association representing the prescription medicines industry in Australia. In 2005, Medicines Australia sought authorisation for Edition 15 of its Code of Conduct, which regulates certain activities of pharmaceutical companies, including the provision of information about prescription medicines, and the provision of benefits to healthcare professionals. The Tribunal concluded that the public benefit to be derived from the Code outweighed the anti-competitive detriment. Nevertheless, the Tribunal decided to grant authorisation subject to a condition requiring members of Medicines Australia to publicly disclose the benefits they provide to healthcare professionals.

In making its decision, the Tribunal stated that:
The Tribunal is satisfied that the public benefit derived from the Code, allowing for its identified deficiencies and weaknesses, outweighs the low level of anti-competitive detriment, if any, flowing from the Code. … The question remains whether [a] condition should be imposed as an incident of the Tribunal’s discretion to authorise or refuse authorisation notwithstanding that the public benefit tests are satisfied. … 
The Tribunal considers that this is a case in which it is appropriate, if the authorisations are to be granted, to impose conditions to provide an incentive to compliance with the Code provisions relating to the conferring of benefits on doctors. …
Authorisation without the proposed condition could all too readily be viewed as an official approval given to a less than rigorous approach to enforcement in this important area.


Amending applications for authorisation to avoid the imposition of conditions

245. Where substantial concerns with proposed conduct are identified, the ACCC can address them through imposing conditions. In some cases, an applicant may consider it preferable to amend their application to address any concerns before a final determination is issued so such conditions are not imposed. However, an applicant may not be able to make amendments to an application, particularly if they are significant, if they are proposed towards the end of the six-month time period that the ACCC has to consider applications (for more information on amending applications see paragraphs 100 - 102 and on the six-month time period see paragraphs 167 - 171).
Non-compliance with conditions

246. The ACCC may revoke an authorisation, after consultation, if a condition to which the authorisation was expressed to be subject has not been complied with (see paragraph 314).
 Failure to comply with a condition to which an authorisation is expressed to be subject also means that the conduct being engaged in falls outside the terms of the authorisation and the participant risks not being covered by the statutory protection afforded by the authorisation.

Length of authorisation
247. The ACCC may grant authorisation for a limited period of time
 and, in practice, will only grant authorisations without a time limit in exceptional circumstances. This allows the ACCC to be in a position to be satisfied that the likely public benefits will outweigh the detriment for the period of authorisation. It also enables the ACCC to review the authorisation, and the public benefits and detriments that have resulted, after an appropriate period.

248. The ACCC considers the duration of an authorisation on a case-by-case basis. Most authorisations are granted for periods of up to five years, although the ACCC has granted authorisation for longer periods (up to 20 years) when supported by the facts. For example, an arrangement that requires significant investments that would only be likely if the proposed conduct is authorised for a longer period.
249. The ACCC is also likely to be more inclined to grant authorisation for longer periods of time if parties seek re-authorisation of the same or similar conduct at the conclusion of the initial authorisation period, particularly where there is evidence that the conduct delivered the anticipated benefits, relevant parties continue to support the arrangements and the market conditions are stable.
250. An authorisation for less than five years might be appropriate if market conditions, regulation or other relevant factors are likely to change in a way that affects whether the proposed conduct would continue to generate a net public benefit. Similarly if market conditions are too uncertain for the ACCC to consider that proposed conduct would be likely to continue to generate a net public benefit.
251. Parties who wish to continue to engage in authorised conduct beyond the term of authorisation can lodge a new application for authorisation or an application for revocation and substitution (provided the existing term of authorisation has not expired) (see paragraphs 288 - 292). Applications for revocation and substitution should ideally be lodged at least six months before the expiry of the existing authorisation. 
252. In either case, the ACCC will consider the application afresh. That is, undertake an assessment of the public benefits and detriments that are likely to flow from the proposed conduct for which ‘re-authorisation’ is sought. Often the ACCC’s assessment can be informed by whether the claimed public benefits and potential detriments were realised during the term of the previous authorisation. Parties that are likely to seek re-authorisation for conduct or arrangements beyond the initial term should keep relevant data so that they are in a position to better substantiate their public benefit and detriment claims for the re-authorisation (see paragraph 292).
8. Interim authorisation

Chapter summary
253. Interim authorisation allows an applicant to engage in conduct the subject of an application for authorisation before the ACCC has issued a final determination.
 Interim authorisation may be sought for part or all of the conduct proposed for authorisation.

254. This Chapter outlines the how an applicant can request interim authorisation, the process the ACCC follows when it receives a request and the factors the ACCC will take into account when deciding whether to grant interim authorisation.
What is an interim authorisation?

255. Under the Act the ACCC may grant interim authorisation:

· to allow parties to engage in the proposed conduct while due consideration is given to the application for authorisation

· for the 21-day period during which applicants or interested parties may apply to the Tribunal for a review of an ACCC determination

· during the period while the Tribunal considers an application for review of an ACCC determination

· for any other reason.

256. The ACCC may grant an interim authorisation for:

· new applications.

· applications for minor variation (see Chapter 9). Interim authorisation protects the conduct the subject of the proposed variation.
 

· applications for revocation and substitution (see Chapter 9). The interim authorisation protects the conduct the subject of the substitute authorisation. To grant interim authorisation, the ACCC must first suspend the authorisation proposed for revocation.

When will the ACCC grant interim authorisation?

257. The ACCC will determine whether to grant interim authorisation on a case by case basis taking into account relevant factors including:

· The object of the Act, which includes enhancing the welfare of Australians through the promotion of competition. The ACCC is therefore unlikely to grant interim authorisation to proposed conduct that has the potential to be significantly anti-competitive unless compelling reasons are provided.

· The extent to which the relevant market will change if interim authorisation is granted. Interim authorisation is more likely to be granted when it will maintain the market status quo. Interim authorisation is unlikely to be granted if doing so would permanently alter the competitive dynamics of the market or inhibit the market from returning to its pre-interim state if final authorisation is later denied.

· The urgency of the need for interim authorisation. Relevant to this, the ACCC will consider whether an application could have been lodged sufficiently early to have made the request for interim authorisation unnecessary.

· The possible harm, if any, to the applicant if a grant of interim authorisation is denied.

· The possible harm to other parties (such as customers and competitors) if a request for interim authorisation is granted or denied.

· Any possible public benefits or detriments that the ACCC can assess at the time of considering the request for interim authorisation. However, granting interim authorisation does not require the ACCC to determine whether the relevant authorisation test is, or is likely to be, satisfied. 

Applying for interim authorisation

258. A request for interim authorisation may only be made if an application for authorisation has also been lodged for the same conduct.

259. Requests for interim authorisation are usually considered:

· shortly after an application for authorisation is lodged

· when the ACCC issues a draft determination proposing to grant authorisation

· when the ACCC issues a final determination granting authorisation.

260. However, the particular facts of a matter may result in a request for interim authorisation being considered at other times during the authorisation process.

261. There is no application form for interim authorisation. Applicants should make a request for interim authorisation in writing and provide reasons in support of their request for interim authorisation (taking into account the factors identified at paragraph 257) and the date from which interim authorisation is sought. No additional fee is payable.

Process for assessing applications for interim authorisation

262. While the Act does not require it, the ACCC will generally make inquiries and/or seek submissions from interested parties about the effect of granting interim authorisation (except in particularly urgent matters). Market inquiries about requests for interim authorisation are generally conducted over a shorter timeframe than market inquiries for the substantive application for authorisation. 

263. The ACCC aims to make a decision on a request for interim authorisation within 28 days of the request.

264. Although the Act does not require the ACCC to provide reasons for a decision on interim authorisation, the ACCC will ordinarily provide a summary of its reasons which will be placed on the ACCC’s public register available on the ACCC’s website.
265. In granting interim authorisation, the ACCC can specify the date on which the interim authorisation will come into effect (although this date cannot be before the date on which interim authorisation is granted) and also the period for which the interim authorisation will apply (e.g. until a specified date or until the ACCC’s final determination comes into effect).

266. The ACCC can revoke interim authorisation at any time but will usually consult with the applicant and interested parties if it contemplates doing so.

Implications of interim authorisation decisions for the substantive authorisation application 

267. The ACCC’s decisions to grant (or not grant) an interim authorisation should not be taken to indicate that it is likely to grant (or dismiss) the substantive application for authorisation. For example, the ACCC may grant interim authorisation but subsequently dismiss the application for authorisation following public consultation and detailed analysis of the public benefits and detriments of the proposed conduct. Conversely, a request for interim authorisation may be denied (based on an assessment of the factors at paragraph 257) but final authorisation may be subsequently granted.
Power of the Australian Competition Tribunal on interim authorisation decisions
268. A decision by the ACCC to grant or not grant an interim authorisation is not reviewable by the Tribunal.
269. If an application is made to the Tribunal to review an ACCC decision on an application for authorisation, the Tribunal has the power to grant interim authorisation while it conducts this review (irrespective of the ACCC’s decision to grant, or not grant, interim authorisation). See paragraphs 365 - 366 for more information about the Tribunal’s ability to grant interim authorisation.
Varying and appealing authorisation decisions
9. Varying, revoking and substituting authorisations

Chapter summary
270. A person to whom an authorisation has been granted may subsequently apply to the ACCC to vary the conduct. The Act provides two mechanisms for varying authorisations, depending on the nature of the proposed variation, a person (or a person on their behalf) may apply to the ACCC for:

· a minor variation to the authorisation or
· a revocation of the existing authorisation and substitution with a new authorisation. 

Minor variation

271. When assessing applications for minor variation, the ACCC must:

· be satisfied that the proposed variation satisfies the definition of a ‘minor variation’; and
· if the proposed variation is minor, assess whether it results in any reduction to the net benefit of the arrangements.

What is a minor variation?

272. The Act limits applications for minor variation to applications for:

… a single variation that does not involve a material change in the effect of the authorisation.

273. A variation can only be considered as ‘minor’ if it changes the conduct or the nature of the authorisation which has been granted in a way that is not substantial or significant. In determining whether this is the case the ACCC will typically consider both a quantitative and a qualitative element.

274. The quantitative element considers the extent of the change to the conduct that is authorised. The greater the extent of the change, the more likely that the change will be material. The qualitative element considers the nature of the change. A change that relates to conduct that is likely to contravene the competition provisions of the Act or which is central to generating a public benefit or a detriment is more likely to be material than one which is ancillary or peripheral to such matters.

When will the ACCC grant a minor variation?

275. The ACCC will only grant authorisation to a minor variation if it is satisfied that the variation will not result in a reduced net public benefit of the authorised conduct.

Process for assessing applications for minor variation

276. The ACCC will undertake an initial assessment of the application to determine if it is satisfied that the application is capable of being a minor variation. If the ACCC is not satisfied that a proposed variation is minor, the application will be invalid and the ACCC will inform the applicant and provide reasons. The applicant may consider whether to apply for a revocation of the authorisation and substitution of a new authorisation (see paragraphs 288 - 298).
277. If the application is valid and the ACCC is satisfied that a proposed variation is capable of being minor, it will write to potentially interested parties:

· indicating the nature of the application for minor variation

· inviting them to lodge submissions by a specified date.
 

278. The application for minor variation will be placed on the ACCC’s public register on the ACCC’s website.

279. The ACCC will typically request interested parties to comment on whether the proposed variation:

· is minor

· would reduce the net public benefit of the authorised conduct.

280. After considering the application and any submissions received, the ACCC will issue a written determination varying the authorisation or dismissing the application
 and give reasons for its decision.
 The determination will detail whether the minor variation applied for was, in the ACCC’s view, minor and the nature of any change in the net benefits of the authorisation.
281. Unlike applications for authorisation, the ACCC does not issue a draft determination when considering a minor variation and there is no entitlement for interested parties to call a conference to make oral submissions about the application to a Commissioner. 
282. The ACCC endeavours to complete its assessment of an application for minor variation within two months, however, the ACCC’s assessment may take longer in certain circumstances, for example, where the applicant fails to make clear the nature of the variation or where interested parties raise significant concerns.
283. If the ACCC dismisses an application for minor variation, the statutory protection provided by the authorisation remains limited to the conduct as originally authorised.

284. If the ACCC varies the authorisation, the conduct as amended receives the protection of authorisation. The minor variation comes into effect either:

· on the day specified in the determination which cannot be earlier than 21 days after it is issued

· if an application is made to the Tribunal to review the ACCC’s decision but is later withdrawn, when that application for review is withdrawn or
· if an application is made to the Tribunal to review the ACCC’s determination but is not withdrawn, the Tribunal’s determination comes into force on the day it is made.
 
Applying for a minor variation

285. An application for minor variation must be lodged on Form FA. No lodgement fee is payable. 
286. The ACCC may assess more than one application for minor variation at the same time if:

· the applications are lodged at the same time, or in such close succession that the ACCC can conveniently deal with the variations at the same time and
· the ACCC is satisfied that the combined effect of the variations, if all were granted, would not involve a material change in the effect of the authorisation.

287. An application for minor variation may be withdrawn by writing to the ACCC at any time during its consideration of the application.

Revocation and substitution of a new authorisation

288. The person to whom authorisation has been granted may apply to the ACCC to revoke the existing authorisation and substitute a new authorisation in its place. The ACCC may also review an authorisation with a view to revoking it and substituting a new authorisation in its place in certain circumstances.

Revocation and substitution at the request of the holder of an authorisation

Applying for revocation and substitution

289. Applications for revocation and substitution must be lodged on Form FC. A lodgement fee of $2500 is payable. Applicants may request that the ACCC waive the lodgement fee. For more information about fee waivers see paragraphs 75 - 80).

290. Applications for revocation and substitution must be lodged before the current authorisation expires. It is not possible to apply for revocation and substitution after an authorisation has expired.
291. In practice, applications for revocation and substitution (often referred to as ‘re-authorisation’) should be lodged at least six months before an authorisation expires.
292. Parties seeking re-authorisation are expected to provide relevant factual information to substantiate their claims. For example, when an authorisation has been in force for a number of years, the public benefits and detriments flowing from the conduct the subject of the authorisation may be more apparent than when authorisation was originally sought.  The ACCC expects that parties seeking re-authorisation of arrangements will be able to provide evidence to support, and perhaps quantify, the benefits and anti-competitive detriments that have resulted from the authorised conduct.

Process for assessing applications for revocation and substitution

293. When an application for revocation and substitution is received, the ACCC will place the application on the public register on the ACCC’s website.
 The ACCC will also write to potentially interested parties:

· informing them that it has received an application for revocation and substitution

· indicating the basis on which revocation and substitution has been applied for, and the nature of the proposed substitute authorisation and
· inviting them to make submissions about the proposed revocation and substitution within a specified period.

294. The process then mirrors that for considering an application for authorisation.
 In particular, the ACCC:

· issues a written draft determination stating whether it proposes to grant the application for revocation and substitution and
· invites the applicant and interested parties to lodge written submissions in response to the draft determination. In addition, the applicant or any interested party may call a pre-decision conference to make oral submissions in response to the draft determination.

295. The ACCC then issues a written final determination revoking the authorisation and granting an authorisation in substitution for it, or deciding not to revoke the authorisation.
296. These processes—and the timelines involved—are set out in more detail in Chapter 4.
297. The ACCC may only grant an application for revocation and substitution if it is satisfied that the proposed substitute authorisation satisfies the relevant test for granting authorisation (see Chapter 5).
 
Withdrawing an application

298. An application for revocation and substitution may be withdrawn by writing to the ACCC at any time during its consideration of the application.

Revocation and substitution at the initiative of the ACCC

299. The ACCC may, in certain circumstances, initiate a process to review an authorisation and revoke the authorisation and grant another authorisation in substitution, or decide not to revoke the authorisation.

Starting a review of an authorisation
300. The ACCC may initiate a review of an authorisation if it appears to the ACCC that:

· the authorisation was granted on the basis of evidence or information that was materially false or misleading in a material particular
· a condition to which the authorisation was expressed to be subject has not been complied with, or

· there has been a material change of circumstances since the authorisation was granted.

301. A ‘material’ change of circumstances is one that has ‘an impact or likely impact upon public benefit and/or detriment’.
 

302. The depth of analysis required before the ACCC may conclude that a material change of circumstances has occurred is low.
 To determine whether there has been a material change of circumstances since the authorisation was granted, the ACCC will examine the circumstances that existed at the time authorisation was granted and compare them with the circumstances that exist at the time of the review.
 

303. When initiating a review, the ACCC will write to potentially interested parties:

· informing them that it is considering revoking the authorisation and substituting a new authorisation
· indicating the basis on which the revocation is being proposed and the nature of the proposed substitute authorisation and
· inviting submissions about the proposed revocation and substitution within a specified period.

304. The process then mirrors that for considering an application for authorisation (see paragraph 294).
 Following this review process, the ACCC will issue a written final determination revoking the authorisation and granting an authorisation in substitution for it, or deciding not to revoke the authorisation. These processes—and the timelines involved—are set out in more detail in Chapter 4.
305. The ACCC may only revoke the authorisation and grant a substitute authorisation if it is satisfied that the proposed substitute authorisation satisfies the relevant test for granting authorisation.
 
306. If the ACCC revokes the authorisation and grants a substitute authorisation, the conduct identified in the substitute authorisation receives the protection of authorisation. The substitute authorisation comes into effect either:
· on the day specified in the determination, which cannot be earlier than 21 days after it is issued, or

· if an application is made to the Tribunal to review the ACCC’s decision but is later withdrawn, when that application for review is withdrawn

· alternatively, if an application is made to the Tribunal to review the ACCC’s decision but not withdrawn, the Tribunal’s determination comes into force on the day it is made.
 

Revocation
307. A person to whom an authorisation has been granted may apply to the ACCC for a revocation of the authorisation. The ACCC may also initiate a review of an authorisation with a view to revoking it in certain circumstances (see paragraph 300). Once revoked, parties no longer have statutory protection from legal action under the Act to engage in the conduct that was the subject of the authorisation.

Revocation at the request of the holder of an authorisation

Applying for revocation

308. Applications for revocation must be lodged on Form FB. No lodgement fee is payable.

Process for assessing applications for revocation

309. When an application for revocation is received, the ACCC will place the application on the public register on the ACCC’s website.
 The ACCC will also consult potentially interested parties on the application (see paragraph 303).

310. If no interested party objects to the revocation, and there are no other concerns about revoking the authorisation, the ACCC can be expected to issue a written determination revoking the authorisation
 and giving its reasons.
 The ACCC may disregard any objection it considers is vexatious or frivolous.

311. However, if an interested party objects to the revocation, the ACCC may only grant the revocation if it is satisfied that the authorised conduct no longer satisfies the relevant test for granting authorisation.
 
312. An application for revocation may be withdrawn by writing to the ACCC at any time during its consideration of the application.

Revocation at the initiative of the ACCC

313. The ACCC may, in certain circumstances, initiate a process to review an authorisation and make a determination revoking the authorisation or deciding not to revoke the authorisation.

Commencing a review of an authorisation

314. The ACCC may start a review of an authorisation for the same reasons that are provided in paragraph 300. 
 When initiating a review the ACCC will follow the same process as outlined in paragraph 303.

315. If there are no concerns about revoking the authorisation the ACCC will issue a written determination revoking the authorisation
 and giving its reasons.
 The ACCC may disregard any objection it considers is vexatious or frivolous.

316. However, if the ACCC receives an objection to the revocation, the ACCC may only revoke the authorisation if it is satisfied that the authorised conduct no longer satisfies the relevant test for granting authorisation.

317. When considering applications to revoke an authorisation, or initiating a process to revoke an authorisation, the ACCC is not required to issue a draft determination and there is no opportunity for interested parties or the applicant to request a pre-decision conference.

Information gathering
318. The ACCC generally prefers to obtain information from applicants and interested parties through cooperation. However, section 155 of the Act specifically empowers the ACCC to require the provision of information, documents or evidence from a person that is relevant to the making of a decision on the revocation of an authorisation and the revocation of an authorisation and substitution of a replacement.

10. Reviewing ACCC authorisation decisions

Chapter summary
319. An applicant, or a person who the Tribunal is satisfied has a sufficient interest, who is dissatisfied with an ACCC determination may ask the Tribunal to review the determination. 
320. A review by the Tribunal of an ACCC determination is a re-hearing of the matter, as distinct from a review of the reasons for the ACCC’s decision. The Tribunal may make a determination affirming, setting aside or varying the determination of the ACCC.

321. The ACCC may assist the Tribunal in its review of a matter, including by acting as the contradictor to the applicant’s case, testing the evidence put to the Tribunal and presenting any contrary material.
322. A person dissatisfied with an ACCC determination may also apply to the Federal Court of Australia for a review on administrative grounds. 

Review by the Australian Competition Tribunal

323. If an applicant, or a person who the Tribunal is satisfied has a sufficient interest, is dissatisfied with an ACCC determination on an application for authorisation or a minor variation of an authorisation, or in relation to the revocation of an authorisation or the revocation of an authorisation and substitution of a new authorisation may ask the Tribunal for a review of the determination.
 
324. A review by the Tribunal is a re-hearing of the application and for the purposes of the review the Tribunal may perform all the functions and exercise all the powers of the ACCC
 and must apply the same authorisation tests as the ACCC.

325. During the review the Tribunal may require the ACCC to furnish such information, make such reports and provide such assistance as the Tribunal requires
 and it may have regard to any information furnished, documents produced or evidence given to the ACCC in connection with the making of the determination.
 It is open for parties to put material before the Tribunal which was not before the ACCC as part of its consideration, this includes material which may not have been in existence at the time of the ACCC’s determination.

326. While ultimately the Tribunal must affirm, vary or set aside the ACCC’s decision
, the Tribunal has stated that the Act does not require it:

… to consider the Commission’s detailed findings and reach conclusions upon them. 

It is the determination of the Commission which the Tribunal is called upon to ‘review’, not the reasons for that determination. It is specifically provided that the Tribunal’s review is a re-hearing of the application for authorization, although the Tribunal may, in a proper case, have regard to information furnished to the Commission or to documents produced or evidence given to the Commission in the course of its consideration of the matter. It is easy to imagine cases, particularly where the Commission has conducted a public hearing, where it would be sensible and proper to use some or all of the material before the Commission as a starting point for the Tribunal’s inquiries. This might well be done by consent in some cases. …

The main value of [the Commission’s] reasons to the Tribunal is that they alert the Tribunal, at a very early stage in its proceedings, to the issues which are likely to arise before it in the particular case.

…

The reviewing body, in this case the Tribunal, must really do the task again from the beginning while using any short cuts provided by the earlier proceedings which may be appropriate in the particular case.

327. The Tribunal has also stated that:

There is, in my opinion, no presumption that any particular finding by the Commission is correct. There is no onus on an applicant to show that the Commission is in error. Indeed the Tribunal could have no interest in investigating any alleged procedural defect in the Commission’s proceedings. It is concerned only to determine the right answer to the question posed by the applicant’s request for authorisation, and to do so by a fresh hearing.

The Tribunal

328. The Tribunal is established under the Act. Registry services and administrative support for the Tribunal are provided by staff of the Tribunal and the Federal Court of Australia. The Tribunal’s contact details are available on its website at www.competitiontribunal.gov.au.

329. The Tribunal consists of :

· a president and a number of deputy presidents, all of whom are judges of the Federal Court, and
· several lay members with knowledge or experience in industry, commerce, economics, law or public administration.

330. Members of the Tribunal are appointed by the Governor-General
 for terms not exceeding seven years.

331. Applications for review of ACCC determinations are heard by a division of the Tribunal comprising:

· the president or a deputy president

· two lay members (typically an economist and a businessperson).

332. In a Tribunal proceeding, there are three functions that only the presidential member can carry out. They are:

· presiding over the proceedings of the division of the Tribunal

· presiding alone over procedural aspects such as directions hearings (see paragraph 350)

· determining questions of law arising in matters before a division of the Tribunal.

333. All other functions of the Tribunal are exercised by the division and questions are decided by a majority of the division hearing a matter.

Applying for a review
Who can apply 
334. Applications for a review by the Tribunal may be lodged by:

· the applicant for authorisation

· a party that the Tribunal is satisfied has a sufficient interest in the subject matter of the authorisation.
 

335. There can be multiple applicants for a review by the Tribunal. Where this is the case, and provided each applicant has a sufficient interest, the Tribunal will usually hear them together and grant each applicant leave to intervene in the other applications and the evidence in one application will be treated as evidence in all applications.

336. The Act does not define what is meant by “sufficient interest” and it is determined by the Tribunal on a case by case basis. The Tribunal has stated that it:

… must be satisfied that the applicant, not being the applicant for the authorisation, has made out a prima facie case that it has a ‘sufficient interest’. The test is not an unduly high one. If it were, it may involve determining the very questions that will loom large in the hearing on the merits of the determination. … These are hardly matters that fall for determination at this stage. If it emerges during the course of the hearing that the applicant in truth may not have a ‘sufficient interest’ the Tribunal may then review the locus standi of the applicant and consider the future course of the application for review.
 

337. The Tribunal has considered that it is not sufficient for a dissatisfied person with an interest which was not at least real and substantial to seek a review of an ACCC’s determination. Generally whether a party has a real and substantial interest will depend on the subject matter of the authorisation, the interests of the party in the subject matter and the way in which the authorisation will impact on that interest.

338. Moreover the Tribunal has stated that:
… the interest should be one that is sufficient to warrant putting those who will be involved in the review to the very considerable time, effort and expense that a review involves. The requirement of “sufficient interest’’ is concerned primarily with the interest of the applicant in the subject matter of the authorisation (or revocation) rather than with the merits of the contentions which the applicant seeks to ventilate on the hearing of the review. However, if the contentions of the applicant are plainly without substance, or are irrelevant to the issues which the Tribunal would be required to consider on a review, the applicant would fail to satisfy the Tribunal that his or her interest was “sufficient’’ to warrant the Tribunal reviewing the Commission’s Determination.

339. The Tribunal has found that persons relying on:

· their status as a taxpayer

· their status as a member of the public
 or

· a claim that is ‘remote, indirect or fanciful’
 

will not have a ‘sufficient interest’ in the subject matter of an application.

340. Conversely, a person who establishes that his or her business interests or prospects could be adversely affected by the authorisation has been considered to have a sufficient interest.

341. For broad-based public interest advocacy groups, the Tribunal has stated that:

It is not sensible to speak of this kind of corporation being adversely affected by a decision which relates to a topic about which it is interested by virtue of its objects and purposes. Its role as a public interest advocate is not affected by an actual decision which is arrived at one way or the other. Each organisation is to be distinguished from individual members who will have varied (perhaps competing) commercial and personal interests.

342. However, the Tribunal has considered that a more narrowly focused representative body can have standing:

I therefore consider that it is open to the Tribunal to find that the NSWTDA, as a body representing persons whose particular business or personal prospects may be adversely affected by the Authorisations, has standing, despite the fact that the commercial interests of the organisation itself are not adversely affected.

How to apply 

343. A person may apply for a review by the Tribunal of an ACCC determination by completing and lodging Form I Application to Tribunal for Review with one of the Federal Court’s registry offices. The Form I must be lodged with the Tribunal within 21 days after the date of the ACCC’s determination.

344. A copy of Form I is contained in the Regulations and is also available on the Tribunal’s website at www.competitiontribunal.gov.au.

345. The information requested by Form I requires the applicant for review to set out: 

· the name of the applicant requesting the review

· the ACCC’s determination for which the review is requested

· the applicant’s interest in the determination (if not the original applicant for authorisation)

· the reasons why the applicant for review is dissatisfied with the ACCC’s determination

· the determination sought from the Tribunal
· the facts and contentions on which the applicant for review relies and the issues the applicant for review considers relevant.

346. The applicant for review is also required to provide a copy of the application for review to the ACCC. If the applicant for review is not the original applicant for authorisation, a copy must also be provided to the original applicant for authorisation.

Participation in Tribunal proceedings
347. The original applicant for authorisation is entitled to participate in proceedings before the Tribunal.
 Any other parties must apply for ‘leave to intervene’ in proceedings before the Tribunal.
 For example, if an applicant for review seeks the Tribunal’s reconsideration of an ACCC decision to deny authorisation, interested parties who support the ACCC’s decision may wish to intervene to put their case to the Tribunal.
The Tribunal review process

348. The Tribunal’s review of the authorisation application generally involves:

· notifying interested parties about the application for review

· holding of a directions hearing (there may be more than one directions hearing)
· all parties entitled to participate in the proceedings providing statements and evidence to the Tribunal and each other
· the Tribunal hearing
· the Tribunal issuing its decision.
Notifying interested parties
349. On receiving an application for review, the Tribunal Registrar requests the ACCC to provide copies of its determination and a list of all interested parties consulted during the assessment of the application. The Tribunal arranges for these parties to be notified of the application for review and the holding of the directions hearing should they wish to attend and seek leave to intervene in the proceedings. 
The directions hearing

350. The directions hearing is held as soon as possible after an application for review has been lodged. The directions hearing is held before the presidential member of the Tribunal. At the directions hearing, the Tribunal:

· considers any claim that the applicant for review lacks a sufficient interest in the subject matter of the authorisation (see paragraphs 334 - 342)
· considers applications by parties wishing to participate in the proceedings (see paragraph 347)
· considers whether the matter can be settled by a consent order (see paragraph 363)

· if necessary, sets the confidentiality regime to apply to the proceedings
· issues a timetable for the filing of statements, evidence and relevant documents by the parties if the matter is to proceed to a final hearing and
· sets the date and period for the final hearing.
351. In the setting of the timetable, the Tribunal will consult the parties. In some cases, the parties may agree on a timetable and seek to have this ratified by the Tribunal. As an indication, the timetable generally sets the date by which the following must be completed (where required by the Tribunal):

· the ACCC to provide the Tribunal and other parties to the proceedings with a list of documents the ACCC considers relevant to the review of the authorisation decision

· the applicant for authorisation to provide the Tribunal and other parties to the proceedings with a statement of the facts, issues and contentions on which it relies to support its application for authorisation

· the applicant for review of the authorisation decision (if this is not the applicant for authorisation), any parties granted leave to intervene in the proceedings and the ACCC to provide the Tribunal and the other parties with a statement of the facts, issues and contentions on which they rely

· all parties to the proceeding to provide the Tribunal and each other with a list of any documents they consider relevant to the application for review, in addition to those listed by the ACCC

· all parties to the proceedings including the ACCC to provide the Tribunal and each other with copies of any documents to be used at the hearing

· all parties to the proceedings including the ACCC to provide the Tribunal and each other with copies of statements of any witnesses, including expert witnesses, they intend to call on at the hearing and
· all parties provide opening written submissions.

352. Often the full timetable for the filing of lay and expert evidence, as well as the date for the final hearing, is set at the first directions hearing. However, depending on the complexity of the matter, and issues which arise as the matter progresses, it may be necessary to hold subsequent directions hearings to seek orders from the Tribunal about the steps to follow for the matter to go to a final hearing. 

The Tribunal hearing 

353. The Tribunal hearing will be conducted as informally as possible, and the Tribunal is not bound by the rules of evidence.
 
354. However, a Tribunal hearing will share many of the elements of a traditional court hearing. Witnesses, including expert witnesses, will be questioned and may also be cross-examined. Parties and the ACCC are normally represented by a lawyer (although representation is not compulsory). The Tribunal has power to take evidence on oath and may summon a person to give evidence or produce documents before the Tribunal.

355. During the hearing, the original applicant for authorisation must satisfy the Tribunal that authorisation should be granted. This remains the case even though:

· an interested party other than the original applicant for authorisation applied to the Tribunal for a review of the ACCC’s decision.

· the concerns that led to the Tribunal application (either by the original applicant for authorisation or an interested party) relate only to part of the ACCC’s decision rather than the decision overall. For example, an applicant may be dissatisfied with a particular condition of authorisation imposed by the ACCC.

356. If an interested party other than the original applicant for authorisation has requested the review by the Tribunal, they are also expected to present a full case in support of their application for review of the ACCC’s decision. 
357. Therefore parties appearing in proceedings typically need to present the views and supporting information provided to the ACCC to the Tribunal, although new information may be presented to the Tribunal. 
358. The Tribunal does not just have to rely on the information that is put before it by the parties to the proceedings. It may request information from other parties on matters about which it wishes to be informed (such as public benefits or anti-competitive detriment).
359. Tribunal hearings are held in public.
 However, to protect confidential information, the Tribunal can conduct a hearing or part of a hearing in private, or can prevent or limit the publication of information provided during the hearing.

The Tribunal decision

360. After the hearing, the Tribunal will adjourn to consider its decision. There is no timeframe within which the Tribunal is required to make its decision for non-merger authorisation applications. 
361. The Tribunal may affirm, set aside or vary the ACCC’s determination and perform all of the ACCC’s functions and powers in so doing, including imposing conditions, setting time limits and granting interim authorisation. 
362. Like the ACCC, the Tribunal publishes reasons for its decisions and these are available from the Tribunal’s website (www.competitiontribunal.gov.au) or Federal Court website (www.fedcourt.gov.au). Occasionally the reasons for the Tribunal’s decision may be issued after the date on which its decision is made.

Consent determinations

363. In appropriate circumstances, the Tribunal may make a determination by consent of all parties permitted to intervene in the proceedings, so avoiding the need for a full hearing.
 In such circumstances, the Tribunal does not need to be satisfied on the statutory tests for authorisation.

364. For example, in March 2002 the ACCC granted conditional authorisation to the Australian Dairy Farmers Federation to allow members to bargain collectively with dairy processing companies. National Foods, a major dairy processor, sought the Tribunal’s review of some of the conditions of authorisation. In a hearing in August 2002 the Tribunal granted a consent determination after National Foods, the Australian Dairy Farmers and the ACCC agreed to altered conditions of authorisation.

Interim authorisation

365. As is the case with the ACCC, the Tribunal may grant interim authorisation while it is reviewing an authorisation.
366. The Tribunal has previously identified several non-exhaustive guiding principles as relevant when considering an application for interim authorisation: 
· The Act is clearly opposed to anti-competitive practices, and an applicant for authorisation has to make a strong case for authorisation.

· A person appealing in good faith against the refusal of authorisation by the ACCC should not be effectively denied their right of appeal by the refusal of an interim authorisation. This may happen if, for example, the conduct that had been denied authorisation by the ACCC could not be put in place if authorisation was later granted by the Tribunal.

· Any possible harm to the person seeking review will be relevant, as will any possible harm to other parties.

· As the Tribunal’s ultimate concern is the public benefit, any possible benefit or detriment to the public will be given full weight.

· In some cases it may be preferable to maintain the existing position while the Tribunal considers its decision.

· The length of time likely to elapse between the granting of interim authorisation and the final hearing may be important.

Costs

367. In reviewing an authorisation decision of the ACCC, the Tribunal does not have the power to award costs. A party to proceedings in the Tribunal must bear its own costs regardless of the outcome.

Withdrawal of applications for review

368. There is no explicit provision in the Act providing for the withdrawal of an application for review by the Tribunal. The applicant for review must seek leave of the Tribunal to do so. Generally, if the applicant seeks to withdraw its application for review, they will be allowed to do so unless the Tribunal considers it in the public interest for the process to continue.
 The effect of permitting the applicant to withdraw an application for review by the Tribunal is to treat the application as no longer on foot and the ACCC’s determination remains.
The role of the ACCC in Tribunal proceedings
369. The ACCC assists the Tribunal:

In proceedings before the Tribunal, the Commission’s function is to assist the Tribunal to reach, in the public interest, the correct decision.

370. Under the Act the Tribunal has the power to require the ACCC to provide documents relied on in its consideration of the application for authorisation and otherwise provide information, make reports or provide assistance to the Tribunal as it may direct.

371. In addition to the Tribunal’s power to require the ACCC’s assistance, the ACCC as a rule will seek to participate as a substantive party to the proceeding. While the ACCC does not attend the hearing to try to uphold its determination, in many applications for review, the ACCC will be the contradictor to the applicant’s case. In that context, the Tribunal has previously identified the ACCC’s role in proceedings as being to:

· examine any statements of facts and contentions put before the Tribunal by a party to see if all material facts and considerations are fully and fairly presented, and to submit to the Tribunal the results of each such examination

· furnish the Tribunal with such additional information as the ACCC considers material to the issues before the Tribunal
· assist the Tribunal to evaluate the information by such means as appropriate, including the cross-examination of witnesses and production of additional information to correct, qualify or contradict information already supplied

· make submissions to the Tribunal on matters which the ACCC considers material to the hearing before the Tribunal.

372. The Tribunal has confirmed this role:

The ACCC made submissions and adduced evidence for our assistance along the lines indicated by the Tribunal in Queensland Co-operative Milling Association (1976) 8 ALR 481 at 484. We have found the ACCC’s submissions and evidence helpful although, as will be seen, we do not accept everything it has put before us. … Not everything the ACCC has put has been couched in terms of anodyne neutrality, but its role cannot be so restricted.

The Federal Court of Australia
373. The Federal Court of Australia considers almost all civil matters arising under Australian federal law, including matters arising under the Act, and some summary and indictable criminal matters.
Appealing ACCC decisions

374. ACCC decisions can be challenged in the Federal Court under the Administrative Decisions (Judicial Review) Act 1977 or in the original jurisdiction of the Federal Court under section 39B of the Judiciary Act 1903 on the basis that the ACCC has made an error of law (judicial review). 

375. As judicial review is concerned only with the legality of the decision (for example, whether the ACCC had the power to make the decision, whether it has taken into account an irrelevant consideration, failed to take into account a relevant consideration or whether the decision was so unreasonable that no reasonable decision maker could have made it), the Federal Court cannot decide whether the ACCC’s decision was the correct one based on the merits of the case. The Tribunal is the avenue for review on the merits of an ACCC decision about an authorisation application.

Appealing Tribunal decisions 

376. Tribunal decisions can be appealed to the Federal Court only on questions of law, not questions of fact or the merits of the decision. 
377. Information about the Federal Court and the process of filing an application to appeal can be obtained from its website (www.fedcourt.gov.au).
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Draft Guidelines








�	In this guide, the term statutory protection is used to describe the effect of having an authorisation in force—that is, while the authorisation is in force, the applicable parties who engage in the conduct the subject of the authorisation will not be in contravention of the relevant provisions of Part IV as they are protected from legal action.


� 	The term misuse of market power is used in this guide to refer to conduct to which s 46 of the CCA applies. Broadly, a business with a substantial degree of power in a market is not allowed to take advantage of that power for the purpose of eliminating or substantially damaging a competitor or to prevent a business from entering into a market.


� 	Authorisation applications for mergers are generally considered by the Australian Competition Tribunal. For information on the authorisation process for mergers see the ACCC’s Formal Merger Review Process Guidelines at the ACCC’s website � HYPERLINK "http://www.accc.gov.au" ��www.accc.gov.au�.


� 	In addition to authorisation, statutory protection for exclusive dealing conduct, collective bargaining arrangements and certain information disclosures can be achieved by lodging a notification with the ACCC. The ACCC has separate guides for exclusive dealing and collective bargaining notifications and a fact sheet on authorising and notifying disclosure of price and other information. They are available from the ACCC’s website � HYPERLINK "http://www.accc.gov.au" ��www.accc.gov.au�.


� 	The Act generally applies to corporations. However, under the Competition Code all unincorporated entities and individuals are subject to the provisions on anti-competitive conduct in the Act and may apply for authorisation.


� 	As opposed to industry codes that are prescribed under the Act.


�	Section 46(6). In particular, s 46 does not prevent a person from engaging in conduct that may constitute making a contract, arrangement or arriving at an understanding that contains an anti-competitive provision, exclusive dealing, a merger that substantially lessens competition or a covenant affecting competition if the conduct is authorised.


� 	Section 46 – but see footnote 7.


� 	Section 50


� 	Details on this process are not provided in this Guide. For more information see ACCC’s Formal merger review process guidelines available from � HYPERLINK "http://www.accc.gov.au" �www.accc.gov.au�.


� 	Sections 88(1A) and 88(1). The scope of what is meant by an anti-competitive provision is defined by the relevant provisions of Part IV of the Act. The ACCC may also authorise certain covenants that might otherwise be prohibited – see section 88(5).


� 	Section 88(6A).


�	Sections 88(7) and 88(7A).


�	Section 88(8).


�	Section 88(8A).


� 	Sections 88(8B)-(8D).


�	Section 44ZZRD.


�	Sections 45(2)(a)(ii) and 45(2)(b)(ii).


�	Sections 45(2)(a)(i) and 45(2)(b)(i).


� 	Sections 88(1A)(c), and (1)(c).


� 	Section 88(15)(a) states that a contract includes a code of conduct.


�	Section 45D.


� 	Section 45DA.


�	Section 45DB. 


� 	Sections 45E and 45EA.


�	Section 47(2)(d).


�	Sections 47(6) and 47(7).


�	Section 48. See also ss 96 to 100.


� 	Section 44ZZW.


� 	Section 44ZZX.


� 	For further details see the ACCC’s guide, Authorising and notifying disclosure of pricing and other information, available on the ACCC’s website � HYPERLINK "http://www.accc.gov.au" �www.accc.gov.au�.


� 	A corporate structure in which two companies combine their operations and cash flows, but retain separate shareholder registries and identities.


� 	Section 49.


� 	Section 88(12).


� 	In particular, the contract must be subject to a condition preventing the relevant provisions from taking effect unless and until authorisation is granted, and an application for authorisation must be made within 14 days of making the contract. See ss 45(9), 44ZZRM, 45B(8) and 49(2).


� 	For further details about when an application can be made on behalf of another person, see paragraph � REF _Ref331415864 \r \h � \* MERGEFORMAT �81�.


� 	Section 88(6).  Similar provisions also apply in relation to exclusive dealing conduct expressly required or permitted under a contract, arrangement, understanding or industry code of practice: Section 88(8AA).


�	Section 88(10).  Similar provisions also apply in relation to exclusive dealing conduct expressly required or permitted under a contract, arrangement, understanding or industry code of practice: Section 88(8AA).


� 	Section 89(1).


� 	Section 89(1A).


� 	See section 137 of the Criminal Code Act 1995 (Cth)


�	Competition and Consumer Regulations 2010 (Regulations) Schedule 1B.


�	Regulation 28(6).


� 	Regulation 75.


� 	Sections 88(1A) and (1).


� 	See section 137 of the Criminal Code Act 1995 (Cth)


�	Section 88(16).


�	Section 89(3).


�	Section 89(2) requires the ACCC to publicise the receipt of an application ‘in such manner as it thinks fit’.


�	Section 90(2).


� 	See section 137 of the Criminal Code Act 1995 (Cth)


�	Section 90A(1).


�	This Commissioner must have participated in the preparation of the draft determination—see s. 90A(7)(a).


� 	Section 90A(12) defines ‘interested persons’ as those who have notified the ACCC in writing that they (or an unincorporated association of which they are members) claim to have an interest in the application, and the ACCC considers that this interest is real and substantial.


�	Section 90A(2) requires the ACCC to nominate a date (not being a date before the date the ACCC wrote to interested parties and the applicant). This date will usually be the date of the letter to interested parties. A conference must be called within 14 days of this date.


�	Section 90A(6).


�	Section 90A(6).


� 	Section 90A(7)(b).


�	Sections 90A(7)(b) and 90A(7)(c). Corporations may be represented by directors, officers or employees— see s 90A(7)(b).


�	Section 90A(9)(b).


�	Section 90A(9)(a).


�	Section 90A(11).


�	Section 90A(8).


�	Section 90A(11).


� 	See paragraphs � REF _Ref331588453 \r \h ��167� - � REF _Ref339294621 \r \h ��171�.


�	Section 90A(5).


�	Regulation 20(1)(b).


�	Section 91(1A).


�	And certificates required under s 90A(9).


�	Section 89(4).


� 	The authorisations register on the website is divided into applications that are under consideration, final ACCC decisions on applications by year (from 1999), and withdrawn applications.  Each application has a short description with the public register documents available grouped into broad categories such as application, submissions, ACCC correspondence and ACCC decision.


� 	Between 1999 and 30 June 2012 the documents available on the ACCC’s website may not be a complete record of the public register for each application. However, in most cases, for applications lodged since 2004 there is likely to be little difference between the documents available on the ACCC website and the paper public register.


�	Section 165(1)(a).


�	Section 165(1)(b).


�	Regulation 28(1). An additional $10 is payable for a copy certified to be a true copy by an officer so authorised by the ACCC— r 28(2).


�	Section 89(5A)(a).


�	Section 89(5A)(b).


�	Section 89(5D).


� 	Under s 155AAA of the Act, the ACCC is permitted to disclose confidential information relating to certain ACCC functions under the Act to certain ministers, government departments, royal commissions and other government agencies (including international competition and consumer agencies). For more information see the ACCC’s Information Policy on The collection, use and disclosure of information available on the ACCC’s website.


�	Section 89(5).


�	Regulation 24(1A)(a). 


�	Regulation 24(1A)(b).


�	Section 89(5E).


�	Section 89(5B).


�	Administrative Decisions (Judicial Review) Act 1977, section 13A.


�	Section 157(1).


�	Regulation 28(1). An additional $10 is payable for a copy certified to be a true copy by an officer so authorised by the ACCC; regulation 28(2).


� 	The six-month time limit applies to the ACCC’s consideration of applications for authorisation lodged after 1 January 2007.


� 	Section 90(10) and 90(10A).


� 	The six-month period is based on calendar days. This period is counted inclusive of the date of lodgement.


� 	Section 90(10A).


� 	Section 90(14).


�	The streamlined collective bargaining authorisation process for small business is not a separate process in the Act, it is an offer by the ACCC to undertake the authorisation process in streamlined timeframe for small business collective bargaining arrangements. See the guide Streamlined collective bargaining for small business, available from the ACCC website www.accc.gov.au.


�	Sections 90(5A), 90(5B), 90(6) and 90(7). 


�	Sections 90(8), 90(8A), 90(8B) and 90(9). 


�	See Re Australian Association of Pathology Practices Incorporated (2004), ATPR 41-985 at [93]-[94] and Re VFF Chicken Meat Growers’ Boycott Authorisation [2006], AcompT 9 at [67]. 


�	See Re Association of Consulting Engineers, Australia (1981), ATPR 40-202 at 42,788. See also Media Council case (1978), ATPR 40-058 at 17,606, and Re Application of Southern Cross Beverages Pty. Ltd. (1981), ATPR 40-200 at 42,763 and 42,766.


�	See Queensland Co-operative Milling Association Ltd (1976), ATPR 40-012, at 17,244.


� 	Re Medicines Australia Inc [2007] ACompT 4 at [106].


� 	Ibid at [127]


� 	Ibid.


� 	Ibid at [126]


� 	See Re VFF Chicken Meat Growers’ Boycott Authorisation [2006] ACompT 2 at [83]


�	See Qantas Airways Limited (2005), ACompT 9 at [156]. 


� 	See Re Medicines Australia Inc [2007] ACompT 4 at [120].


� 	See Application by Medicines Australia Inc [2007] ACompT 4 at [119].


� 	In assessing applications for authorisation the ACCC adopts a purposive approach to market definition. That is the definition of the market is considered in the context of the proposed conduct. Accordingly, the way a market is defined for the purposes of assessing an application for authorisation may differ to the market definition relevant to the ACCC’s consideration of other matters, for example mergers in the same or related industries.


� 	ACCC Merger Guidelines at [4.1] – [4.27] available from the ACCC’s website � HYPERLINK "http://www.accc.gov.au/mergerguidelines" �www.accc.gov.au/mergerguidelines� 


� 	Section 2 of the Act.


� 	The reference to ‘competitive markets’ in this context is to the concept of ‘workable’ competition. The Tribunal has described workable competition as “... a market with a sufficient number of firms (at least four or more), where there is no significant concentration, where all firms are constrained by their rivals from exercising any market power, where pricing is flexible, where barriers to entry and expansion are low, where there is no collusion, and where profit rates reflect risk and efficiency.” Application by Chime Communications Pty Ltd (No 2) [2009] ACompT 2 at [37]. 


� 	For example, competitive markets are generally considered to be the best (most efficient) way to:


allocate society’s scarce resources (allocative efficiency)


ensure low costs (productive efficiency)


promote innovation (dynamic efficiency).


� 	Re 7-Eleven Stores Pty Limited, Australian Association of Convenience Stores Incorporated and Queensland Newsagents Federation (1994), ATPR 41-357 at 42 677 (Re 7-Eleven).


�	Re 7-Eleven (1994), ATPR 41-357 at [42,683]. See also Queensland Co-operative Milling Association Ltd (1976), ATPR 40-012, at 17,242 and VFF Chicken Meat Growers’ Boycott Authorisation (2006) AcompT 9 at [75].


�	Re 7-Eleven Stores Pty Limited (1994), ATPR 41-357 at [page 42] 42,683.


�	This approach by the ACCC is most closely reflected in the Tribunal’s reasoning in Qantas Airways Limited (2005), AcompT 9. The Tribunal described its reasoning to identify and assess the public benefit from the conduct as a ‘form of the total welfare standard’. The ACCC notes that the total welfare standard has a variety of uses and meanings in economic and legal literature. To avoid any potential confusion, the ACCC proposes to refer to the approach taken by the Tribunal in Qantas Airways as the application of a ‘public benefit standard’. In particular the Tribunal noted at [185] that:


	… whilst the Tribunal does not require that efficiencies generated by a merger or set of arrangements necessarily be passed on to consumers, it may be that, in some circumstances, gains that flow through only to a limited number of members in the community will carry less weight. 


Also at [188] to [189] the Tribunal stated that the question of whether a benefit is a public benefit should be directed towards:


	… the extent to which the benefit has an impact on members of the community, that is society. Does it fall into the category of “anything of value to the community generally”? If it does, what weight should be given to that benefit, having regard to its nature, characterisation and the identity of the beneficiaries of it?


	It follows that cost savings achieved by a firm in the course of providing goods or services to members of the public are a public benefit which can and should be taken into account … where they result in pass through which reduces prices to final consumers, or in other benefits, for example, by way of dividends to a range of shareholders or being returned to the firm for future investment. However, the weight that should be accorded to such cost savings may vary depending upon who takes advantage of them and the time period over which the benefits are received.


� 	See Re Australian Association of Pathology Practices Incorporated (2004), ATPR 41-985 at [93]-[94]


�	See the ACCC’s Merger Guidelines for detailed information about these and other factors relevant to assessing a lessening of competition at � HYPERLINK "http://www.accc.gov.au/mergerguidelines" �www.accc.gov.au/mergerguidelines�.


�	Section 91(3).


� 	See Re Medicines Australia Inc [2007] ACompT 4 at [129].


� 	Ibid at [131].


� 	Ibid.


� 	See Re Medicines Australia Inc [2007] ACompT 4, at [133].


� 	ibid.


� 	ibid.


� 	Ibid., at [134].


� 	Re Medicines Australia Inc [2007] ACompT 4.


� 	ibid., at [359]–[360] and [365]. 


� 	Section 91B(3)


� 	section 91(1)


�	International Air Transport Association and Alitalia Linea Aerea Italiana SPA (1985), 40�537 at 46,335.


�	Sections 91(2)(a) to 91(2)(c).


�	Section 91(2)(e).


�	Section 91(2)(f).


�	A number of these factors were described by the Tribunal in Re Queensland Timber Board (1975), ATPR 40�005 at 17,122–123.


�	Or at least conduct including the conduct for which interim authorisation is sought.


�	Section 87ZP(1)


�	Section 91A(4).


�	Sections 91A(2)(a) and 91A(2)(b).


� 	Section 89(3)((b).


�	Section 91A(3).


�	Section 90(4).


�	Section 91(1B).


�	Sections 91A(6) and 91A(7).


�	Section 91A(8).


� 	Section 89(3)((d).


�	Section 91C(2).


�	Sections 91C(4) to 91C(6).


�	Section 91C(7).


�	Section 91C(8).


�	Section 91C(3).


�	Re AGL Cooper Basin Natural Gas Supply Arrangements (1997), ATPR 41�593 at 44,212. See also re 7-Eleven Stores Pty Ltd (1998), ATPR 41�666 at 41,462.


�	Re AGL Cooper Basin Natural Gas Supply Arrangements (1997), ATPR 41�593 at 44,214; see also 44,213.


�	Re Media Council of Australia (1996), ATPR 41�497 at 42,240.


�	Section 91C(3).


�	Sections 91C(4) to 91C(6).


�	Section 91C(7).


�	Section 91(1C).


�	Section 91(1C).


� 	Section 89(3)((c).


�	Section 91B(2).


�	Section 91B(4).


�	Section 90(4).


�	Section 91B(7).


�	Section 91B(5).


�	Section 91B(6).


�	Section 91B(3).


�	Section 91B(3).


�	Section 91B(4).


�	Section 90(4).


�	Section 91B(7).


�	Section 91B(5).


� 	Section 155(1)


�	Section 101(1). The Tribunal may reconsider ACCC determinations on applications for authorisation and minor variation, and the revocation or revocation and substitution of authorisations.


�	Section 102(1)


�	Section 101(2)


� 	Section 102(6)


� 	Section 102(7)


� 	Section 102(7).


�	Section 102(1).


�	Re Queensland Co-operative Milling Association Ltd (1976) ATPR 40-012 at 17,226–17,227.


�	Ibid at 17,226.


�	Section 31.


�	Section 30(3).


�	Section 32.


�	Section 37.


�	Section 41.


�	Section 103(2).


�	Section 42(1).


�	Section 42(2).


�	Section 101(1AA).


�	Re Rural Traders Co-operative (WA) Ltd (1979), ATPR 40�110 at 18,113.


�	Application of Wylie Steel for review of authorisation (1980), ATPR 40�170 at 42,345. The Tribunal’s views in Wylie were endorsed by C J Bowen and J Franki in Broken Hill Pty Co. Ltd. v Trade Practices Tribunal & Ors (1980), ATPR 40�173 at 42,390 and 42,391 respectively.


�	Re Application by PK Wakeman for a review of the determination of the Australian Competition and Consumer Commission in relation to the Alliance Agreement (1999), ATPR 41�675 at 42,637.


�	Ibid at 42,638.


�	Ibid at 42,638.


�	Ibid at 42,639.


� 	Application of Wylie Steel for review of authorisation (1980), ATPR 40�170 at 42,344.


�	Re Orica IC Assets Ltd; Re Moomba to Sydney Gas Pipeline (No. 2) (2004), ATPR 41�991, at 48,610(12).


�	Re Application by Michael Jools, President of the New South Wales Taxi Drivers Association (2005), ACompT 4, at [52].


�	The 21 day period for lodging an application for review with the Tribunal is calculated as calendar days beginning from (but exclusive of) the date of the ACCC’s determination.


�	Regulation 20(3).


�	Section 109(1).


�	Any person seeking leave to intervene before the Tribunal must establish their interest under s.109(2) of the Act and in accordance with r 21. 


�	Sections 103(1)(b) and 103(1)(c).


�	Section 105.


�	Section 106(1).


�	Sections 106(2)(a) and 106(2)(b).


�	For example, see Qantas Airways Ltd (2005), ACompT 9; the Tribunal announced on 12 October 2004 that it would grant authorisation and issued its reasons on 16 May 2005.


�	Section 101(1A).


�	Section 101(1A).


�	Re Queensland Timber Board (1975), ATPR 40�005 at 17,122-17,123.


�	Re Application by Michael Jools, President of the New South Wales Taxi Drivers Association (2006), ACompT 5, at [52].


�	Re Nursing Agencies Association of Australia (2003), ATPR 41�936 at 47,066.


�	Re Herald & Weekly Times Ltd & Ors (1978), ATPR 40�058 at 17,604.


�	Sections 102(6) and 102(7).


�	Re Queensland Co-operative Milling Association Ltd (1976), ATPR 40-012 at 17,225.


� 	Re Eftpos Interchange Fees Agreement (2004) ACompT 7 at [29].
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